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1. Introduction 

Northern Devon Healthcare NHS Trust will at all times endeavour to ensure 
that employees achieve and maintain a high standard of performance in their 
work to ensure the quality of care for patients is achieved and maintained.  To 
this end the Trust will establish standards and monitor performance, and 
provide employees with appropriate training and support to meet those 
standards. 

This document sets out Northern Devon Healthcare NHS Trust’s framework 
for resolving issues relating to the capability of an employee and supports 
managers to address situations where staff are not performing at the level or 
standard expected from their position within the Trust. It provides a robust 
framework to ensure a consistent approach across the whole organisation, 
and supports our statutory duties as set out in the NHS Constitution. 

 

2. Purpose 

Northern Devon Healthcare Trust recognises its obligation outlined in the 
Employment Rights Act 1996, the Employment Act 2002 and the Employment 
Act 2008 to provide a fair and consistent procedure for all its employees and 
therefore the purpose of this policy is to:  

Provide a framework within which the Trust can ensure the safe and effective 
operation of its services by promoting fair treatment of individual employees. It 
outlines the procedures to be followed for promoting a prompt, fair, non-
discriminatory, effective and systematic approach to the enforcement of 
standards of performance in line with ACAS (Advisory, Conciliation and 
Arbitration Service) guidance and best practice.  

Enable members of staff to understand the circumstances which may lead to 
performance management under the Capability Policy and the procedures to 
be followed, the outcomes and remedies that may be applied, and the rights 
of representation and appeal. The aim is to support sustained improvement in 
the employee’s performance with dismissal being a very last resort after fully 
exhausting the steps in the policy. 

This policy is to be applied equitably and consistently across the Trust, 
whether employees are on permanent or fixed term contracts. Although this 
procedure indicates a sequential approach to dealing with concerns about an 
employee’s capability, there may be circumstances where a capability issue 
warrants immediate consideration at Step 2, 3 or 4, and the policy may 
therefore be implemented at any Step having reasonable regard to the nature 
and/or seriousness of the situation and the seniority of the individual involved.   
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The policy applies to all employees of the Trust. However, for matters relating 
to the performance and capability of medical staff, the Trust’s policy Managing 
Performance Concerns for Medical & Dental Staff should be referred to in the 
first instance.  

Where required, an investigation into the performance of an individual or team 
may be commissioned to examine the circumstances relating to specific 
serious incidents, events or complaints, or an accumulation of lower level 
issues, which indicate capability concerns.  In these circumstances the 
investigation procedure set out in the Disciplinary Policy will be followed and 
due consideration given to whether it is appropriate to suspend the 
employee(s) or temporarily restrict their duties, redeploy them to an 
alternative role/place of work or increase supervision.  Any action taken in this 
regard will be in accordance with the procedures set out in the Trust’s 
Suspension Policy/Procedure and/or Disciplinary Policy. 

Relevant operational policies and protocols must be fully considered and 
invoked, if appropriate, prior to any action being taken.  

Lack of capability is defined as a situation in which an employee fails 
consistently to perform their duties to acceptable standards.  The focus is on 
the fact that the employee cannot perform their duties and responsibilities to a 
satisfactory standard, rather than will not, which will be dealt with through the 
Disciplinary Policy.  

Incapability and misconduct are often difficult to distinguish between in 
respect of poor work performance and a matter, which is initially pursued 
through this Policy, may therefore be transferred as appropriate to the 
Disciplinary Policy and the employee informed accordingly.  

If the employee refuses to accept there is a problem relating to their work 
performance, and cannot be persuaded otherwise, then the issue should be 
pursued in accordance with the Disciplinary Policy and the employee informed 
accordingly. 

Where an employee is an accredited representative of a recognised Trade 
Union, no action should be taken until the case has been brought to the 
attention of the Human Resources Department, who will discuss the 
circumstances of the case with the appropriate full time officer. 
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3. Definitions 

Capability 

3.1. In the Employment Rights Act 1996 ‘capability’ is defined as an employee’s 
“capability assessed by reference to skill, aptitude, health or any other 
physical or mental quality”. For the purposes of this policy capability relates to 
whether an employee is capable of performing their role to the required 
standards. 

Suspension (Special/Authorised Paid Leave)  

3.2. Suspension (Special or Authorised Paid Leave) is the process of placing an 
employee on paid leave, with a requirement that they do not attend work, 
while an investigation is undertaken into the allegations or concerns reported. 
Suspension is a neutral act; it is neither a sanction nor an assumption of guilt. 
Please refer to the Trust’s Suspension Policy/Process for further information. 

Working Days  

3.3. For the purposes of the timescales within this Policy the expression ‘working 
day’ refers to Monday through Friday and does not include Saturdays or 
Sundays.  

 

4. Roles & Responsibilities  

Role & Responsibilities of the Chief Executive  

4.1. The Chief Executive has the overall responsibility for all matters of Human 
Resources and ensuring that all mechanisms are in place for the overall 
implementation, monitoring and revision of this Policy.  The Chief Executive 
has nominated the Director of People as lead for all Human Resources 
matters. 

Role & Responsibilities of the Workforce Directorate/HR 
Operations Team 

4.2. It is the role of the Human Resources Directorate/HR Operations Team to 
ensure that employees and line managers receive appropriate advice and 
guidance in the implementation of this policy. HR can provide advice on 
procedural matters to any party at any Step of this Policy.  The Directorate is 
also responsible for providing assurance that this policy has been adhered to 
in safeguarding the Trust against claims for constructive dismissal. 
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Role & Responsibilities of the Line Manager 

4.3. The responsibilities of line managers are to: 

 Communicate effectively with staff, including listening and receiving 
feedback; 

 Actively support, guide and train staff to enable them to fulfil their role 
competently, making performance standards and expectations explicit 
through induction, supervision and appraisal; 

 Raise any issues of concern with the employee in a timely manner; 
 Review staff regularly and ensure that objectives are realistic and relevant 

to the post; 
 Discuss and agree any changes to the job role and job description with 

staff members; 
 Agree specific, realistic and measurable standards of performance and 

ensure that staff understand what is required of them; 
 Comply with common law principles as relevant to employment (e.g. to 

ensure a safe working environment, free from discrimination, harassment 
and bullying); 

 Manage the capability procedure effectively, fairly, consistently and 
reasonably;  

 Attend any relevant training provided; 
 Follow good practice in terms of ensuring equality of opportunity and 

management of diversity in relation to all policies and procedures; 
 Support the monitoring of whether this procedure is having a differential 

impact on any groups of staff (e.g. people with disabilities) and take 
appropriate action (e.g. making reasonable adjustments); 

 Ensure that good practice is followed, in situations where a health problem 
or disability is identified as part of the performance procedure. 

 Highlight to the employee that they may wish to seek trade union advice if 
they are a member. 

 Engage with the relevant professional lead at an early stage where 
capability concerns relate to a clinician. 

Role & Responsibilities of the Employee 

4.4. All employees are expected to behave in a manner that is conducive to good 
relations with their colleagues, managers and the users of the Trust’s 
services. As employees of the Trust, all staff are looked upon to present a 
good impression to the general public, patients and their relatives/carers, and 
to avoid any actions that might jeopardise the good reputation of the Trust or 
its employees. 

The responsibilities of employees are to: 

 Comply with Trust policies and procedures; 
 Work to the principles of the Trust’s published values; 
 Undertake their role as described in the job description and perform those 

duties to a satisfactory standard; 
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 Work towards achieving required standards of work; 
 Work towards achieving any objectives as agreed at annual appraisal 

(development and review) meetings; 
 Treat all those they come into contact with through the course of their 

work, including patients, members of the public and their colleagues, with 
respect; 

 Comply with common law principles as relevant to employment (e.g. to be 
trustworthy and honest, safeguard the employer’s property, and follow 
reasonable instructions); 

 To engage fully in discussions about their performance at work, informally 
and formally through appraisal (development and review) processes and, 
where necessary, the implementation of this Policy. 

 Participate fully in any meetings arranged to discuss aspects of their 
performance that are deemed unsatisfactory; 

 Demonstrate a commitment to improving their performance; 
 Participate fully in any training and/or take advantage of any professional 

development opportunities arranged as part of management support; 
 Participate fully in any investigation procedure that may be required in 

relation to their performance at work; 
 Talk to their manager, HR representative, professional lead or Trade 

Union Representative if they have any difficulties understanding this 
policy, or indeed any other information used in their work, which may 
affect their performance. 

Role & Responsibilities of the Chair of the Panel   

4.5. The Chair is responsible for ensuring that due process has been followed 
during the Capability Hearing. The Chair is responsible for confirming the 
outcome in writing to the employee. 

Role & Responsibilities of the Hearing Panel   

4.6. The Hearing Panel is responsible for considering all of the information 
presented to them and in determining an outcome. The Panel will be 
comprised of a Chair and if necessary another manager and/or an expert to 
provide subject matter advice and support to the Hearing Panel.   

Up to and including Step 2, an HR representative will be available, but not 
necessarily present, to provide procedural advice and support at the meeting. 
An HR Representative will be present to provide procedural advice and 
support to the Panel at a Step 3 Hearing. 

In the case of an Appeal Hearing, a Panel of two members will participate in 
the decision making process. An HR representative will also be in attendance 
to provide procedural advice and support. 
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Role & Responsibilities of the Trade Union Representative   

4.7. To make themselves available in a timely manner to participate in formal 
meetings relating to any Step of the capability process and, where they 
cannot make themselves available in a timely manner, to ensure alternative 
representation from within the relevant Trade Union is provided to the 
employee.   

To be familiar with and work with the Policy and its requirements. They should 
be consulted with as part of the regular review of this policy. 

Role & Responsibilities of Workplace Colleague 

4.8. In place of a Trade Union Representative, staff may choose to be 
accompanied by a workplace colleague at the formal investigation meeting or 
Hearing Panel.  In this capacity, they can provide support to their colleague 
during the process including presenting the case on their behalf but may not 
represent the employee in terms of answering questions on their behalf.  All 
information relating to the investigation must be treated as highly confidential 
and should not be disclosed to any other party. 

Role & Responsibilities of Witnesses 

4.9. To provide an honest and accurate account of what they personally witnessed 
or heard. 

To respect the confidentiality of any investigation process and the rights of 
those involved with it. 

If required, to attend any Hearing(s) to present their evidence and undergo 
cross-examination of the facts. 

Confidentiality – Responsibility of All   

4.10. All individuals involved in the capability issue or in any hearings or other 
associated processes have a duty and responsibility to treat all information 
provided or received in the strictest confidence.  

 

5. Guidance 

There are a number of ways to help avoid performance problems from 
developing as follows: 
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Recruitment and Selection 

5.1. Effective recruitment and selection processes will ensure a good match 
between the requirements of the post and the skills, abilities and interests of 
the new recruit.  Managers involved in recruitment and selection will have 
been appropriately trained or will be supported in the process by another 
person who has been appropriately trained as a mismatch at this stage may 
lead to performance concerns developing within a short timescale. 

Staff Induction 

5.2. Evidence shows that good staff induction can improve performance and staff 
retention.  All new staff must receive an appropriate induction package, which 
includes both corporate and work place induction for new employees, internal 
transfers and those who have been promoted. 

During the work place induction the standards of performance must be 
explained.  These must be reasonable and realistic, taking into account the 
nature of the job role and the pay band for the post.   

The consequences of not meeting the required standards must be explained. 

The relationship between performance and the Trust Values will be explained 
during induction. 

Organisational and Departmental standards of conduct should also be 
explained, and the employee must be made aware of policies and 
procedures. 

Supervision and Appraisal (Personal Development and 
Review – PDR) 

5.3. The line manager must assess and discuss with the employee their 
performance on a regular basis throughout the year in line with the Trust’s 
Supervision Policy.  Feedback should include praise and encouragement in 
relation to achievements and progress.  The job description should be kept up 
to date and must accurately describe what the employee is expected to do.  
There should be ‘no surprises’ at the Appraisal (personal development and 
review) meeting.  If any problems have been identified with the individual’s 
work or development during the year, these must be addressed at the time 
they arise, and not left until the Appraisal meeting.  In general, employees 
should be given help and support to overcome any difficulties that arise. 

Training and Development 

5.4. All employees should receive appropriate training and development to meet 
their personal development plan as agreed at the Appraisal (PDR) meeting.  
This is in addition to any statutory or mandatory training the Trust requires 
individuals to undertake. 
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Change Management 

5.5. In the event of organisational change, new legislation, new technology, or new 
ways of working impacting on an individual, managers should provide 
opportunities for employees to acquire any new skills and knowledge in 
advance of the change in order to minimise the risk of performance problems.  
New ways of working or use of new technology may also require a risk 
assessment. 

Leadership and Communication 

5.6. Good leadership and two-way communication with staff (including feedback) 
is a very important aspect of a manager’s role and becomes even more 
critical during any change process.  Open and honest discussions within a 
team about people’s roles and expectations will help to reduce 
misunderstandings and avoid conflict. 

HR Support 

5.7. Managers are encouraged to seek the advice of HR when dealing with issues 
of performance concerns.  It is very important that performance problems are 
addressed at the earliest opportunity, to avoid negative effects within a team. 

 

6. Procedure 

Principles  

6.1. This procedure has been written to deal with performance concerns that fall 
outside of the normal development process.   

Once it has been established that an employee’s work falls below the required 
standard of performance, the manager must immediately work constructively 
with the employee to address this. The overall objective is to support the 
employee in order to improve performance to an acceptable level and 
therefore the overall tone of all meetings should be of a supportive nature.  

Poor performance/lack of capability can be exhibited as:  

 persistent failure to achieve objectives or deadlines;  
 persistent failure to meet overall standards;  
 a one-off or series of errors; 
 disruptive and/or unreasonably challenging behaviour;  
 it can be as much an issue if an individual proves incapable of working as 

part of a team as if they are incapable of actually carrying out a specific 
duty.  
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The manager must discuss the performance concerns with the employee in a 
constructive manner.  This requires the careful application of interpersonal 
skills such as assertiveness, giving feedback, listening and questioning.   

If the employee is not performing at the level required for the post, the specific 
reasons for this must be established, and an action plan agreed and 
documented, detailing those aspects requiring improvement, and the 
development needed to help the individual with this this. 

The employee and manager should work together to resolve the concerns.  
Where the concerns around an employee’s capability to carry out their role 
satisfactorily have not been resolved within a period of four weeks then the 
procedure outlined below should be invoked. The manager must ensure that 
the individual is made aware at this point, in writing, that the concerns about 
their capability to fulfil their role are being addressed as part of the Capability 
Policy. 

Where the employee’s day-to-day line manager is not an employee of the 
Trust, this line manager may deal with Step 1, but the most appropriate Trust 
manager will deal with the matter at Step 2 onwards. 

Although this Policy indicates a sequential approach to dealing with concerns 
about an employee’s capability, there may be exceptional circumstances 
where the matter needs to be considered immediately under Steps 2, 3 or 4, 
as appropriate.   

For example: 

 if a serious drug error was made which could have resulted in significant 
harm to the patient that indicated a lack of capability (rather than conduct) 
with regard to following the correct procedures as set out within the 
Medicines Policy;  

 if the correct procedures relating to treating or reporting pressure ulcers 
were not followed that indicated a lack of capability (rather than conduct), 
potentially resulting in a Serious Event Audit;  

 if a manager failed to address shortfalls in service standards within their 
area of responsibility 

 if child or adult Safeguarding procedures were not followed through that 
indicated a lack of capability (rather than conduct)   

These examples are intended to be illustrative and are not exhaustive. 
Advice should be sought from HR where there may be exceptional 
circumstances.  

The procedure may, therefore, be implemented at any Step, as determined by 
the management officer, having reasonable regard to the nature and/or 
seriousness of the situation and the seniority of the individual involved. 
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If, through the implementation of this procedure, capability is improved and 
performance standards are met the employee will be commended on their 
improvement and no further action would be taken other than to maintain and 
monitor the improvement through the usual line management supervision and 
appraisal processes.  However, should the required standards fail to be 
maintained or further capability issues arise within 12 months of the 
completion of any Step of this procedure then the process will re-commence 
at the next Step of the procedure. 

Capability issues solely due to sickness absence will be dealt with through the 
Trust’s Maximising Attendance Policy.  

Any discussions about performance concerns should be conducted separately 
to staff Appraisal (PDR) meetings. 

Where an employee raises a grievance during a capability procedure the 
capability procedure may be temporarily suspended if deemed appropriate in 
order to deal with the grievance.  Where the grievance and capability cases 
are related it may be appropriate to deal with both issues concurrently (see 
Grievance Policy). 

Impact of Capability issues on Career Progression  

Where capability proceedings under this Policy have been put in place there 
will not normally be an opportunity for the individual to be appointed to a 
higher banded post within the Trust until the performance process is 
completed.  Where there is a Final Written Warning in place there will not 
normally be an opportunity for the individual to be appointed to a higher 
banded post within the Trust whist the Warning is ‘live’. However, depending 
upon the circumstances and seriousness of the case and/or the 
improvements achieved, there may be circumstances where career 
development can be achieved. The line manager will therefore be responsible 
for reviewing progress within the capability process in liaison with the 
appropriate HR representative. 

Suspension / Restricted Duties / Redeployment / Transfer of Workplace / 
Increased Supervision 

The Trust reserves the right to suspend an employee with full- pay in line with 
the Suspension Policy/Procedure; restrict their duties and/or re-deploy an 
employee to alternative work and/or to an alternative work base while either it 
carries out an internal investigation or to resolve an issue pertaining to an 
individual’s employment.  Redeployment can be anywhere within the Trust 
(within reason taking account of the individuals’ personal circumstances), in a 
role that the employee has the skills to undertake. Registered staff may be 
redeployed to work in a non-registered capacity with increased supervision.  
The employee should suffer no financial detriment as a result of the temporary 
redeployment or adjustments which may continue for the duration of the 
investigation or until the capability process has been completed. 
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Redeployment/amended duties 

Where permanent redeployment to another post is considered as an option 
during the capability process reference must be made to the Trust’s 
Redeployment Policy/Procedure in order to appropriately manage the 
process. 

Where permanent redeployment or amended duties are offered which result 
in a downgrading of the employee’s post, the protection of pay and conditions 
of service will not apply. 

Expiry of Warnings 

Expired warnings must not be removed from the personal file at the end of the 
stated period, but must be crossed through and marked spent. The employee 
has the right to check their personal file to ensure this has been actioned. The 
information relating to the level and duration of any capability procedure and 
spent warning(s) will be included in the informed employment history for the 
employee in the event that there are further concerns relating to their 
performance or conduct at work. 

Support 

Individuals are encouraged to seek support and advice from their Trade 
Union/professional body representative at any Step during the implementation 
of this Policy and may approach other professionals if required e.g. 
Occupational Health, HR representative, HR Advice Line or professional lead. 

Managers should seek support and guidance from the relevant HR 
representative.  A flow-chart summarising the procedure for dealing with 
capability issues is attached at Appendix 3. 

Step 1 – 1st Capability Meeting with Line Manager 

6.2. The first Capability meeting conducted under this process should highlight the 
capability concerns and clarify the reasons for any shortfall in performance.  
The manager/supervisor must meet with the employee to: 

 Discuss the employee’s performance, the actions that have already been 
taken in an attempt to resolve the concerns prior to reaching Step 1 of the 
Capability Policy and remind the employee of the standards required (in 
line with the current job description). 

 Explain to the individual how they are not meeting expectations in respect 
of their work performance, giving examples, and, if appropriate, explain 
the effect the shortfall in their performance is having on colleagues and the 
service being provided. 

 Consider the nature and extent of the concerns about performance and 
the reasons, which must be properly investigated.   
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 Give the employee an opportunity to comment on the situation and seek 
suggestions from them as to any assistance the Trust could provide e.g. 
further training or any combination of means by which the individual can 
be helped to improve their performance.  

 Obtain the employee’s commitment to reaching the required standards by 
setting and agreeing realistic objectives and devise an action plan to build 
competence and capability (see templates attached at Appendix 5 and 6); 
the measures of performance must be specific, measurable, achievable, 
relevant and time bounded (SMART) and evidence gathered must be 
objective.  

 Agree how and when the performance will be monitored e.g. weekly 
meetings, and a date for review. 

 Inform the employee what will happen if the standards are not met. 
 Provide the employee with a hard copy of the Capability Policy. 

A signed record of the meetings (monitoring and review) and action plans 
must be kept by both parties for future reference (see attached templates – 
Appendix 5 and 6), copies of which will be placed on the individual’s personal 
file. 

The outcome of the meeting will also be confirmed in writing by letter with the 
employee clearly being informed in that correspondence of the four possible 
outcomes of the Step 1 review (see below) and notified that if their 
performance does not improve to the required standard by the review date, 
then the process will move to Step 2 (see template letters in toolkit related to 
this Policy).  

If it is identified that the unsatisfactory performance is wholly due to 
organisational factors (see Appendix 1 for examples), then these must be 
addressed first.  Once addressed, performance should then be reviewed to 
ensure the problem has been resolved. 

If the concerns about performance are wholly or mainly due to individual 
rather than organisational factors, then the manager should agree with the 
employee what support is needed in order to improve performance (see 
Appendix 2 for some suggestions). If an underlying health problem or 
disability is identified, then a referral to Occupational Health should be made.  

The length of time for the required improvement to be assessed which would 
be reasonable will depend on the nature of the role and the capability 
issue(s). The employee must be given a minimum of four weeks to meet the 
objectives set, unless there are exceptional circumstances where this would 
not be possible or appropriate. In most circumstances the required 
improvement should be demonstrable within a maximum of 8 weeks.  It will be 
for the line manager to establish the period of monitoring after considering the 
impact of the performance issue on the team, patient care and the service. 
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It is acknowledged that it may not be feasible for employees to attend specific 
training courses within the four to eight week monitoring period where courses 
are not available within this timescale.   The manager must ensure that the 
employee is enabled to attend the specified training at the earliest opportunity. 
Where the lack of attendance at a training course is the only outstanding 
issue at the time of a Review Meeting then the monitoring period could be 
extended to after the training is received, if required.   

The manager should support the employee, and carefully monitor and assess 
their performance during the review period, holding regular monitoring 
meetings specifically related to the action plan with the employee and 
collecting evidence as objectively as possible. 

Where considered appropriate the employee should be offered meetings with 
a mentor agreeable to both parties, which could be someone from another 
team. 

At the end of the Step 1 monitoring period the manager will hold a Step 1 
Review Meeting with the employee to discuss their performance.  At this 
meeting the line manager/supervisor will meet with the employee to discuss 
all the information gathered from the review period. Progress against the 
action plan will be assessed and consideration given to the extent to which 
the employee’s performance has improved and whether there is still a shortfall 
in capability. 

Having considered the evidence available from the review period and the 
employee’s views, the line manager/supervisor may decide on one of the 
following four possible outcomes: 

1. The employee’s performance has improved to the required standard 
and no further action is required other than to maintain and monitor the 
improvement through the usual line management supervision and 
appraisal processes. 

2. The employee’s performance has not improved or has improved, but 
not to the required standard, leading to Step 2 below. 

3. The employee’s performance has not improved and the individual 
themselves feels that their performance is unlikely to improve and 
wishes to discuss changes to their job, or other adjustments. In this 
situation the manager must ensure the individual has carefully 
considered this and had the opportunity to take advice. 

4. The employee’s performance has not improved and the individual 
themselves feels that their performance is unlikely to improve and 
wishes to discuss redeployment to a more suitable post utilising the 
Trust’s Redeployment Policy/Procedure. In this situation the manager 
must ensure the individual has carefully considered this and had the 
opportunity to take advice. 
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The manager will record the outcome of the Step 1 Review Meeting in writing 
for the individual and a copy will be placed on their personal file (see template 
letters provided in the toolkit relating to this Policy).  

Should the employee believe that the Capability Policy has been incorrectly 
applied, or if the employee considers that the outcome of Step 1 of the Policy 
is inappropriate then they may lodge their objection(s) through the Trust’s 
Grievance Policy.  

Step 2 – 2nd Capability Meeting with Line Manager 

6.3. If the employee does not achieve a satisfactory standard of performance 
within the agreed time frame, then a Step 2 Meeting will be held.  The 
employee is entitled to be accompanied by their Trade Union/Professional 
Body representative or a workplace colleague at this meeting (see Appendix 
4).  The manager will seek advice and support from, and may be 
accompanied by, the appropriate HR representative.  

The manager/supervisor must meet with the employee to: 

 Discuss the performance concerns again and make an assessment of the 
reasons for insufficient progress.  The manager should explain to the 
individual how they are failing to meet expectations regarding the work 
performance and the concerns relating to their capability, giving examples. 

 Discuss the support the employee has received, and give consideration to 
any further support which could reasonably be provided.   

 Discuss and decide whether it is appropriate and feasible to redeploy the 
individual to another post.  This could be on a temporary basis to enable 
the individual to improve their skills or on a permanent basis.   

 Confirm the improvements required together with (SMART) objectives and 
an action plan; evidence gathered must be objective. 

 Agree a further review date; the employee’s performance will be closely 
monitored during that time with regular meetings to review the action plan 
and progress against it. 

 Inform the employee that there are five possible outcomes of Step 2 of the 
Capability procedure as set out below and formally warn them that should 
their performance not meet the required standards within the required 
timescale then the process will move to Step 3 –Capability Hearing with a 
senior manager where they may be issued with a Final Written Warning. 

The outcomes of the meeting will be confirmed in writing (see template letters 
in toolkit relating to this Policy).  

A signed record of all meetings (monitoring and review) and action plans must 
be kept by both parties for future reference (see attached templates at 
Appendix 5 and Appendix 6), copies of which will be placed on the individual’s 
personal file. 
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The length of time for the required improvement to be assessed (which would 
be reasonable) will depend on the nature of the role and the capability 
issue(s). The employee must be given a minimum of 4 weeks to meet the 
objectives set at Step 2, unless there are exceptional circumstances where 
this would not be possible or appropriate. In most circumstances the required 
improvement at Step 2 should be demonstrable within a maximum of 8 
weeks.  It will be for the manager to establish the period of monitoring after 
considering the impact of the performance issue(s). 

The line manager/supervisor should hold regular monitoring meetings with the 
employee to ensure progress is made against the action plan.  At the end of 
the Step 2 monitoring process, a Step 2 Review Meeting will be held at which 
the manager and HR representative will review any progress made by the 
employee, discuss the action plan and make a decision, based on all the 
available information, about the employee’s performance during the period of 
review under Step 2 of the procedure.   

There are five possible outcomes of a Step 2 Review Meeting: 

1. The parties may agree that the employee’s performance has improved 
to the point where no further period of review is necessary.  The 
performance review comes to an end other than to maintain and 
monitor the improvement through the usual line management 
supervision and appraisal processes. 

2. The manager and HR representative may take the view that the 
employee’s performance has improved but not to the required 
standard, leading to Step 3 below.  Alternatively, the manager and HR 
representative may decide to extend the Step 2 process and review 
period. Note: an extension will not normally be appropriate if there was 
an extension applied at Step 1. 

3. The employee’s performance has not improved and is unlikely to 
improve, however the employee is prepared to discuss changes to their 
job, or other adjustments. 

4. The employee’s performance has not improved and is unlikely to 
improve, however the employee is prepared to discuss redeployment 
to a more suitable post utilising the Trust’s Redeployment 
Policy/Procedure. 

5. The manager and HR representative may find that the employee’s 
performance objectives have not been satisfactorily met and are 
unlikely to be met, and refer the case to Step 3 – Capability Hearing.  

The manager will record the outcome of the Step 2 Review Meeting in writing 
for the individual and a copy will placed on their personal file (see template 
letters in toolkit relating to this Policy).  
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Should the employee believe that Step 2 of the Capability Policy has been 
incorrectly invoked, or if the employee considers that the outcome of Step 2 of 
the Policy is inappropriate, then they may lodge their objection(s) through the 
Trust’s Grievance Policy. 

Step 3 – Capability Hearing (with senior manager, line 
manager and HR) 

6.4. If the employee does not achieve a satisfactory standard of performance 
within the agreed time frame, then a Step 3 Capability Hearing will be held.  
The employee is entitled to be accompanied by their Trade 
Union/Professional Body representative or a workplace colleague, and the 
manager will seek support from, and be accompanied by, the appropriate HR 
representative.   

The manager’s line manager (or another manager of an equivalent level) with 
the authority to issue Final Written Warnings (see Appendix 7) will also be 
present to Chair the proceedings, hear the case from both sides and 
determine whether a final written warning should be issued.  An HR 
representative will be in attendance to provide procedural advice and support 
to the Chair. The HR representative may also be a formal member of the 
panel.   

Documentary evidence in the form of copies of relevant correspondence, 
notes of meetings and Action Plans will be provided to the senior manager 
hearing the case and the employee and their representative no less than 7 
working days prior to the Hearing.  If the employee wishes to submit, prior to 
the hearing, any written response to the management pack for consideration 
at the hearing by the panel, this must be received at least 2 working days 
before the hearing. This information will be provided to the panel and to the 
presenting manager. Note, however that is not a requirement that the 
employee submits a written response. 

At this Step 3 Capability Hearing the line manager along with HR will verbally 
present to the senior manager the steps already taken by the Trust to try and 
improve the employee’s capability to fulfil their role to a satisfactory standard.   

The employee will then have an opportunity to state their case.    

It may be necessary for the senior manager/Panel to take a short adjournment 
to consider the information provided by both sides.   

Consideration should be given to the provision of an interpreter or facilitator if 
there are understanding or language difficulties on the part of the employee.  
This person may need to attend in addition to the trade union representative 
or workplace colleague though ideally one person should carry out both roles. 

Provision should be made for any reasonable adjustments to accommodate 
the needs of a person with disabilities. 
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The senior manager will then determine an appropriate outcome.  There are 
four possible outcomes of a Step 3 Capability Hearing: 

1. The senior manager may determine that the employee’s performance 
has improved to the point where no further period of review is 
necessary.  The performance review comes to an end other than to 
maintain and monitor the improvement through the usual line 
management supervision and appraisal processes. 

2. The senior manager may take the view that the employee’s 
performance has improved but not to the required standard; they may 
choose to extend the Step 2 process and review period. Note, an 
extension will not normally be appropriate if there was an extension 
applied at Step 1 or Step 2. 

3. The senior manager may take the view that the employee’s 
performance has not improved and is unlikely to improve and may 
pursue permanent redeployment under the Trust’s Redeployment 
Policy/Procedure. This may include redeployment to a lower banded 
post without pay protection. 

4. The senior manager may take the view that the employee’s 
performance has not improved and is unlikely to improve, leading them 
to issue a Final Written Warning which will remain on the employee’s 
personal file for a period of 12 months. 

Detailed notes of the meeting must be made.  Any Final Written Warning, right 
of appeal and expected standards should be confirmed in writing to the 
employee by letter normally within 5 working days and no more than 7 
working days of the meeting unless an alternative agreed date is provided 
during the meeting.  

The employee will also be formally warned in that letter that if their 
performance does not improve to the required standard by the review date, 
the matter will be referred to a Final Capability Hearing at which they may be 
dismissed if there is no other practical alternative.  

The employee has the right to appeal against the outcome of the Step 3 
Capability Hearing and/or against the issuing of a Final Written Warning.  To 
exercise this right the employee must write to the Director of People within 10 
working days of the date of the meeting, detailing the grounds of their appeal.  
The date by which any appeal must be lodged should be included in the 
outcome letter.  The appeal will be held in line with the procedure set out in 
Appendix 8. 

Before the conclusion of the Step 3 Hearing, the line manager and employee 
will then, in the presence of the senior manager: 
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 Discuss the outstanding performance concerns again and give 
consideration to any further support which could reasonably be provided.  

 Decide whether it is possible to temporarily redeploy the individual to 
another post to enable the individual to improve their skills.  This action 
can only be considered if it is appropriate and feasible. 

 Confirm the improvements required together with objectives and an action 
plan. 

 Agree a further review date; the employee’s performance will be closely 
monitored during that time. 

 Inform the employee that there are five possible outcomes of Step 3 of the 
Capability procedure as set out below and formally warn them that should 
their performance not meet the required standards within the required 
timescale then the process may move to Step 4 – Final Capability Hearing 
which could result in dismissal. 

The outcome of the Step 3 Hearing and action plan/standards required will be 
confirmed in writing to the employee (see template letters in toolkit related to 
this Policy). 

At the end of the Step 3 monitoring period a Step 3 Review Meeting will be 
held by the line manager accompanied by an HR representative, with the 
employee and their trade union/professional body representative or workplace 
colleague to assess progress against the action plan.   

There are five possible outcomes of a Step 3 Review Meeting which will be 
led by the employee’s line manager accompanied by their HR representative.   

1. The parties may agree that the employee’s performance has improved 
to the point where no further period of review is necessary.  The 
performance review comes to an end other than to maintain and 
monitor the improvement through the usual line management 
supervision and appraisal processes. 

2. The manager and HR representative may take the view that the 
employee’s performance has improved but not to the required 
standard, they may choose to extend the Step 3 process and review 
period.   

3. The employee’s performance has not improved and is unlikely to 
improve, however the employee is prepared to discuss changes to their 
job, or other adjustments. 

4. The employee’s performance has not improved and is unlikely to 
improve, however the employee is prepared to discuss redeployment 
to a more suitable post utilising the Trust’s Redeployment 
Policy/Procedure. 
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5. The manager and HR representative may find that the employee’s 
performance objectives have not been satisfactorily met and are 
unlikely to be met, and refer the case to Step 4 – Final Capability 
Hearing.  

If a decision is made by the line manager and HR representative that the 
required standards have not been met or maintained then the procedure will 
move forward to Step 4 – Final Capability Hearing and the employee must be 
formally warned that changes to their job description or redeployment may be 
enforced, or they may be dismissed if there is no other practical alternative.  

If it is considered appropriate, the manager and HR representative may 
invoke the Suspension Policy/special paid leave procedure pending the Final 
Capability Hearing. 

It is envisaged that the employee will have received additional support and 
monitoring for a period of up to a maximum of six months from the first 
Capability Meeting. 

Step 4 – Final Capability Hearing 

6.5. The purpose of the Final Capability Hearing is to ensure that the procedure 
and Policy has been properly followed, and to agree an outcome, which is 
reasonable in the circumstances.   

In preparation for the Step 4 Final Capability Hearing the line manager must 
collate a management case for the panel and employee with all relevant 
paperwork including meeting notes, correspondence with the employee, 
action plans, evidence of achievement and non-achievement of objectives 
and documentation relating to any Final Written Warning; this will constitute 
the evidence bundle.  This should be referenced in a written report, which 
outlines the capability concerns and the continued poor levels of performance.  
The report must include the specific dates and monitoring objectives that were 
set and when/how they were breached and must outline the supportive steps 
taken by the employee and the manager/Trust to seek an improvement. 

The Final Capability Hearing should be held as soon as possible after the 
conclusion of the Step 3 review process but allowing for a reasonable amount 
of notice to be given to all parties, normally 7 working days as a minimum 
unless the time period is mutually agreed to be different. 

At the earliest opportunity and at least 7 working days before the Final 
Capability Hearing is due to take place the line manager (or other manager 
hearing the case) should write to the employee confirming: - 

 The date, time and venue of the Hearing 
 That the Hearing is to be held under the Trust’s Capability Policy, who will 

be present and in what role 
 The alleged areas of lack of capability  
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 If appropriate, refer to any previous completed capability action(s) 
 The right to be accompanied by a trade union/professional body 

representative or workplace colleague not associated with the case being 
considered 

 The right to submit, prior to the hearing, a written reply for consideration, 
together with advice that the written reply should be provided no less than 
two working days in advance of the Hearing 

 The right to call relevant witnesses subject to the procedure which has 
been followed (see below) 

 The action which will be taken should the employee fail to attend the 
Hearing 

 The possible outcomes of the Hearing, including the possibility of 
dismissal. 

The letter should be accompanied by the evidence bundle from the presenting 
manager, which will not be re-issued.  An additional copy of the letter and 
evidence bundle should be provided to the employee for their representative 
or sent direct to the representative with the permission of the employee. 
Copies will also be sent to the panel hearing the case. 

If the employee wishes to submit, prior to the Hearing, any written response to 
the allegation(s), for consideration at the Hearing by the panel, this must be 
received at least 2 working days before the hearing. This information will be 
provided to the panel and to the presenting manager. Note, however, that it is 
not a requirement that the employee submits a written response to the 
allegations.    

The precise constitution of the Hearing Panel is dependent on the 
circumstances of each individual case, and the manager should contact the 
HR Operations Department for guidance on those who should be present at 
the Hearing. 

The Chair of the Hearing Panel will normally be a Divisional Director, or 
equivalent, or delegated Senior Manager with authority to dismiss (see 
Appendix 7), who can be assisted by up to two other people to provide 
expertise and specialist advice.  The Chair of the Hearing Panel will not have 
had any previous involvement with the case. Managers responsible for 
carrying out any investigatory process will not be involved in making decisions 
at Capability Hearings. In the absence of the Senior Manager, those 
nominated to deputise during their absence are authorised to take action short 
of dismissal. 

An HR representative will be in attendance, to provide procedural advice and 
support to the Chair. The HR representative may also be a formal member of 
the panel.   
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Where the Capability Hearing is the culmination of working through the Steps 
of the performance management process, it is envisaged that there should be 
no requirement for the attendance of witnesses. Where witnesses are called 
to attend a Hearing they will do so with the approval of the Chair.  In general, 
it is anticipated that witnesses will only be required to attend a Hearing 
convened in exceptional circumstances where the performance management 
process has been expedited. Witnesses in support of either party may be 
called.   

Consideration should be given to the provision of an interpreter or facilitator if 
there are understanding or language difficulties on the part of the employee.  
This person may need to attend in addition to the trade union representative 
or workplace colleague. Provision should be made for any reasonable 
adjustments to accommodate the needs of a person with disabilities. 

6.5.1. Format of Final Capability Hearing 

The Chair should start by introducing those present and the purpose of the 
Hearing. 

During this Hearing the line manager should: 

 Present how the employee has failed to meet expectations in relation to 
the performance of their role and/or failed to achieve and sustain the 
required standards; 

 Outline the steps taken to manage the employee’s performance and 
develop their capability; 

 Detail the support given to the employees to enable them to achieve the 
required performance standards; 

 Confirm that the employee was aware of what was expected; 
 Confirm what redeployment opportunities were considered. 
 The employee or their representative will have the opportunity to ask 

questions of the manager. 

The employee and their representative should: 

 Present any extenuating circumstances or underlying factors relating to 
their capability to perform to the required standards; 

 Present any information or evidence to suggest their performance has 
improved or is going to improve in the immediate future; 

 Present any suggestions for further action/support that will assist the 
employee to improve their performance. 

 The manager will have the opportunity to ask questions of the employee. 

The Hearing Panel will:  

 Question both parties, including in order to establish whether the 
procedure has been correctly followed. 

 Identify whether appropriate support/training has been provided (should be 
reasonable in the circumstances). 
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 Consider whether any organisational issues affecting performance have 
been addressed. 

 Identify whether the individual’s performance is or is not acceptable in the 
context of the job and organisational constraints. 

 Consider any mitigating circumstances. 
 Ensure the Trust’s representative has the opportunity to sum up their case 

if they so wish and ensure the employee or their representative has the 
opportunity to summarise their case or speak last. Neither party may 
introduce any new information at this stage. 
 

Adjournments 

 The Chair or Hearing panel may at their discretion adjourn the Hearing in 
order that further evidence may be produced by either party, or adjourn for 
any other reason. 

 During an adjournment, the employee, their representative and the Trust’s 
representative(s) shall withdraw. 

 Either side may request an adjournment and should do so if time is 
needed to gather thoughts or if things take an unexpected turn. 
Permission should be sought through the Chair who will give timescales 
for adjourning and reconvening. 
 

6.5.2. Outcome of Final Capability Hearing 

Before deciding the outcome, the Capability Hearing Panel must come to a 
clear view about the facts, recalling both parties to clear points of uncertainty 
on evidence already given. If recall is necessary both parties shall return 
notwithstanding only one is concerned with the point giving rise to doubt.  If 
they are disputed, the Panel must decide on the balance of probability which 
version of the facts is most likely to be accurate. 

The Hearing Panel will: 

 Review the evidence presented by both the employee and the line 
manager and determine that the correct processes have been followed 
and the appropriate support offered.  

The Panel will then:- 

1. Consider whether the process should revert to an earlier Step of this 
Policy, if procedures have not been properly followed. 

2. Consider changing the employee’s job description, if appropriate for the 
service. Where this would result in the employee working at a lower 
band this will not be pay protected. 
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3. Consider redeployment to a more suitable post if this is likely to 
improve the employee’s performance and where a current vacancy is 
available utilising the Trust’s Redeployment Policy/Procedure.  This 
may be at a lower band and will not be pay protected.  Employees are 
expected to accept all reasonable offers of redeployment.  Failure to do 
so will instigate a referral back to the Capability Panel for further 
consideration, which may lead to the termination of employment. 

4. In exceptional circumstances there may be an extension of the Step 3 
process but this will not normally be considered where there has been 
an extension at Step 1 or Step 2. 

5. Decide whether the employee is deemed not to be capable of 
undertaking the duties of their role and/or able to work at the standard 
expected of their role.  This decision is dependent on the Panel 
believing that the employee had been given the opportunity and 
necessary support to achieve and sustain the required standards and 
that redeployment was unlikely to resolve the issue and/or was not 
available.  In these circumstances the employee’s contract should be 
terminated and they are dismissed with due notice on the grounds of 
lack of capability, if there is no other practical alternative.   

 The Panel must clearly inform the member of staff of the decision and 
outcome and their right of appeal, preferably by recall on the day, and 
confirm this in writing within 5 working days and no more than 7 working 
days of the meeting unless an alternative agreed date is provided during 
the Final Capability Hearing.  A detailed record of the meeting must be 
made and held on file, this may be in the format of a digital audio 
recording. A copy will not be provided to the employee but they can make 
an appointment to listen to the recording. 

 To exercise their right of appeal the employee must write to the Director of 
People within 10 working days of the date of the Final Capability Hearing 
(unless a longer period has been agreed at the hearing, for example there 
will be a known delay in the outcome letter being produced), detailing the 
grounds of their appeal.  The date by which any appeal must be lodged 
should be included in the outcome letter.  The appeal will be held in line 
with the appeals procedure set out in Appendix 8. 
 

Dismissal with Notice 

In cases where a final written warning has been issued and where there has 
been no improvement, insufficient improvement, failure to sustain 
improvement and/or where further breaches of standards have occurred, the 
employee may be dismissed. 
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In cases where a formal investigation has been conducted and the capability 
procedure expedited due to the serious nature of the capability concern 
raised, where the evidence is such that, on the balance of probabilities it is 
proven that the employee cannot deliver their role to the required standards, 
the employee may be dismissed.  

Where the employee is dismissed in these circumstances, notice will be given 
in line with the terms and conditions of employment (contractual notice).  
Payment in lieu of notice may be ordered by the Chair.  Regardless of being 
dismissed, the employee will be entitled to payment of any outstanding annual 
leave accrued as at the date of the termination of their employment. 

 

Non-Attendance at any Capability Hearing 

If an employee fails to attend a Hearing all reasonable steps should be taken 
to establish the reason and where appropriate one alternative date may be 
arranged.  Where the employee or their representative cannot be contacted, 
all reasonable steps should be taken to advise them of an alternative date for 
the Hearing and they must be warned that failure to attend without reasonable 
cause may result in a decision being made in their absence. In these 
circumstances, a representative from the HR Operations Team must be 
consulted before any decision is taken. 

If an employee refuses to attend any scheduled Capability Hearing, but 
reports for duty, or fails to attend the Hearing without giving a reasonable 
explanation, the Hearing may be held in the employee’s absence.  It will be 
the responsibility of the employee to confirm their attendance in accordance 
with instructions provided in the letter requiring their attendance which will 
have been issued by the line manager or Chair of the Hearing. 

If the employee has been certified as sick for a period in excess of four weeks 
at the time of the Hearing, advice may be sought from the Occupational 
Health Department in order to assess their fitness to attend.  The Hearing 
may therefore be re-scheduled in accordance with medical advice. 

Where an employee is certified as sick for more than 8 weeks, and depending 
upon the type of medical condition and prognosis, the Trust reserves the right 
to proceed with the Hearing in the absence of the employee.  The employee 
and their representative will be made aware of any decision to proceed and 
the representative will be allowed to attend the Hearing on behalf of the 
employee in their absence if that is the wish of the employee and is confirmed 
in writing by the employee and their representative. 

 

Potential for referral to professional regulatory body or Safeguarding 
Lead 
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In cases where a health professional is issued with a final written warning 
and/or dismissed due to lack of capability, consideration should be given as to 
whether to refer to the appropriate professional regulatory body.  Consultation 
should take place with the Trust lead for the profession, the line manager and 
appropriate HR representative prior to any referral. 

There should also be consideration of whether any safeguarding issues apply 
and whether the safeguarding lead for the Trust should be alerted.   

If a decision is taken to refer to the professional regulatory body it will be for 
the Trust lead for the profession or Director/Head of Service to make such a 
referral in writing. 

 

Resignation of employee 

Should an employee choose to resign from their post during a capability 
investigation or prior to a Capability Hearing being convened they should be 
made aware that, depending on the circumstances of the case the capability 
process may not automatically be cancelled and may be taken forward to a 
conclusion in order to obtain an appropriate outcome.    

Any sanction decided at the conclusion of the capability procedure in these 
circumstances may be included in any reference provided by the Trust for 
employment for the employee and the information would, where appropriate, 
be provided to the employee’s professional regulatory body.   

If it is not possible to reach a conclusion on a capability matter relating to an 
employee who resigns during the process, for example if they have not been 
afforded an opportunity to state their case, then references will include the 
fact that there was an on-going capability investigation at the time the 
employee resigned from the Trust. 

 

7. Monitoring Compliance with and the Effectiveness of 
the Policy 

Standards/ Key Performance Indicators 

7.1. Key performance indicators comprise: 

 Supervision and leadership 
 Employee use of resources 
 Equality & Diversity 
 Whistleblowing 
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Process for Implementation and Monitoring Compliance and 
Effectiveness 

7.2. Line managers are responsible for ensuring this policy is implemented across 
their area of work. 

Support for the implementation of this policy will be provided by the HR Team. 

Monitoring compliance with this policy will be the responsibility of the HR 
Team.   

Where non-compliance is identified, support and advice will be provided to 
improve practice. 

  

8. Equality Impact Assessment  

Table 1: Equality impact Assessment 

Group 
Positive 
Impact 

Negative 
Impact 

No 
Impact 

Comment 

Age   X  

Disability   X  

Gender   X  

Gender Reassignment   X  

Human Rights (rights 
to privacy, dignity, 
liberty and non-
degrading treatment), 
marriage and civil 
partnership 

  X  

Pregnancy   X  

Maternity and 
Breastfeeding 

  X  

Race (ethnic origin)   X  

Religion (or belief)   X  

Sexual Orientation   X  

 

9. Associated Documentation 

 Disciplinary policy 
 Counter Fraud Policy 
 Professional Registration Policy 
 Maximising Attendance Policy  
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Appendix 1 – Reasons for Performance Concerns- Organisational    

 

 
Possible reason for 

performance concerns– 
organisational 

 

 
Possible Action(s) 

 
Poor supervision 
 

Training for supervisor. 
Alternative supervision arrangements. 
Alternative employment (for supervisor). 
 

 
Lack of clear goals or objectives 

 
Appraisal. 
Discuss team goals at team meetings. 
 

 
Demands of the job are unrealistic 

 
Review the demands of the job and make 
appropriate changes to structures, staffing or 
procedures 
 

 
Lack of resources  
e.g. equipment, admin support 

 
Review use of resources within the team and re-
allocate.   
Request additional resources if justified by workload. 
 

 
Inefficient work procedures 

 
Review working practices within the team. 
External review, audit or benchmarking 
 

 
Performance declined due to 
interpersonal conflict within the 
team 

 
Explore reasons for conflict and try to resolve. 
Seek mediation/counselling. 
Relocate one or more team members. 
 

 
Excessive workload 

 
Explore underlying reasons.   
Prioritise and redistribute work within the team or 
across teams.   
Develop time management skills. 
Appoint additional staff (if a case can be made) or 
restrict incoming work to the team. 
 

 
Poor induction or training 

 
Provide training or re-training. 
Identify mentor/educational supervisor. 
 

 
Performance declined due to 
perceived criticism from others 

 
Address the problem using relevant procedures, 
including, where appropriate, Bullying & Harassment, 
Grievance or Disciplinary Policies 
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Appendix 2 – Reasons for Performance Concerns– Individual 

 

Possible reason for performance 
concerns – individual 

Possible Action(s) 

 
Lack of motivation 

Discuss underlying reasons.   
Offer coaching or mentoring.   
Consider change of role if feasible.  

 
Lack of skills/experience/ knowledge 

 
Coaching, training or re-training. 
Supervision with more experienced colleague. 

 
Has not adapted to new 
developments / changes to 
requirements of the post 

 
Are the changes reasonable?  
Coaching, training or re-training. 
Alternative employment if feasible. 

 
Difference of perception or 
expectations 

 
Discussion of realistic expectations and clear explanation 
of organisational requirements. 

 
Lack of ability 

 
Coaching, training or re-training 
Supervision with more experienced colleague 
Consider more suitable alternative role if feasible. 

 
Health problems (physical and/or 
mental) 
 

 
Consider impact on role and whether any adjustments can 
be made and accommodated reasonably within the 
Service.   
Refer to Occupational Health. 

 
Disability  
 

 
Ensure reasonable adjustments have been made, follow 
Occupational Health advice, provide support and review 
regularly 
Consider more suitable alternative role if feasible. 
 

 
Problems at home  
e.g. domestic violence, relationship 
problems, problems with children, etc. 

 
Counselling. 

 
English not the first language 
 

 
Support individual to improve their English.   
Review the readability of any written information the 
individual is required to work with. 

 
Individual works part time and finds it 
hard to keep up to date. 

 
Manager to ensure individual is kept up to date even if 
they are not able to attend team meetings etc. 
Review whether the post requires a full-time person or an 
increase in hours. 

 
Individual has taken breaks from work 
e.g. maternity leave 

 
Manager to ensure individual is updated on any new 
procedures on return to work. 

Please note: staff should not be referred to Occupational Health for “performance concerns” 
unless an underlying health problem or disability has been identified. 
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Appendix 3 – Procedure for Dealing with Capability Issues – Flowchart 

 

 

 

 

 

 

 

              

           Partly 

   No        Move to Step 2 

             If employee wishes, discuss redeployment or job changes                 

                 

           

           

                  

            

            
           Partly 

No      Move to Step 3 or extend Step 2 

Discuss redeployment or job changes 
  

 

 

        

           

 

         

   No      Partly 

No     Move to Step 4 or extend Step 3 

Discuss redeployment or job 
changes 

 

 

 

 

Step 1 - Meeting with Manager to discuss capability/performance concerns:  

 Reasons for capability/performance concerns 

 Support needed to improve performance 

 Standard of performance required, and timescale for achievement 

 Support to  be provided e.g. training 

 Devise Action Plan with specific objectives and timescales 

 Offer mentoring 

 Regular meetings with supervisor/manager 

 Manager to monitor and collect evidence 

 

Review Meeting 
Has performance improved sufficiently   

after agreed time period? 

Step 2 - Meeting with Manager, HR and trade union representative to discuss: 

 On-going reasons for performance concerns 

 Any further support needed to improve performance 

 Standard of performance required, Action Plan, objectives and timescale for achievement 

 Further support if appropriate 

 Further monitoring and supervision 

Has performance improved sufficiently 
after the agreed time period? 

 
 

 

Step 3 – Capability Hearing with Senior Manager, manager, HR and trade union representative to 
discuss: 

 Reasons for lack of progress in achieving / sustaining capability standards 

 Issuing of Final Written Warning, extend Step 2/Redeployment 

 Right of appeal 

 On-going areas of capability / performance concerns 

 Any further support needed to improve performance 

 Standard of performance required, Action Plan, objectives and timescale for achievement 
 

 

Yes resume normal 

supervision 

Yes resume normal 

supervision 

Has performance improved sufficiently 
after the agreed time period? 

 
 

 
Step 4 – Final Capability Hearing 

 Question both sides to determine facts 

 Decide on reasonable outcome 
o Repeat of Step 3, Redeployment, Termination of 

employment 

 Right of appeal 

Yes resume normal       
supervision 
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Appendix 4 – Rights of Staff Involved in Formal Disciplinary or Capability 
Proceedings 

Each member of staff has the right:  
 
1. To be represented by an accredited representative of a Trade Union/Staff 

Association/Professional Organisation in the capability procedure from the outset.  A 
legal representative will not be permitted in a professional capacity.  Sufficient time shall 
be allowed for the representative to advise the employee and to prepare the case.  
Management will give the maximum assistance in securing this representation promptly 
so that the matter may be resolved without unnecessary delay and will make the 
necessary arrangements for the release from normal duties for accredited staff 
representatives to enable them to participate in the procedures. 

 
2. To look at records of any disciplinary action or capability processes which are retained 

on their personal file 
 
3. To be informed in writing by whose authority they may be dismissed, and not to be 

dismissed by his/her immediate Senior Officer. 
 
4. To be advised of the details of the alleged capability / performance issue. 
 
5. To be told the seriousness of the capability / performance issue being addressed. 
 
6. To be reminded in writing of his/her right of appeal in the case of capability hearing 

proceedings (at 3rd and 4th step). 
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Appendix 5 – Meeting Record: Monitoring/Review Meeting 

Record of Monitoring/Review Meeting 

Present:        Manager 

Present:         Employee 

Capability Step 

Number: 

 

Date:  

Venue:  

Main Topics/Discussion Points 

What has been going well? Why? 

1 

 

1 

2 

 

2 

3 

 

3 

4 

 

4 

What has been less successful? Why? 

1 

 

1 

2 

 

2 

3 

 

3 

4 

 

 

4 
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          PTO   

Any other comments/observations? 

 

 

 

 

 

 

 

 

 

 

 

REVIEW ACTION PLAN/PERFORMANCE OBJECTIVES (Appendix 6) 

Date of next session:  

Signed:  

 

Date: 

Signed:  

 

Date: 
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Appendix 6 – Action Plan & Objectives 

Ensure objectives are Suitable, Measurable, Achievable, Relevant and Time bounded; and that evidence gathered is objective. 
If outside influences mean that set objectives cannot be achieved, this must be supported with email evidence or clear & legible 
written file notes of telephone calls or action taken. 
 

 Issue Objective Training/Support to 
be provided 

Action to be taken 
by Employee 

Demonstrated / 
measured by 

Date for  
Review 

Comments at review 
meeting 

1        
 
 
 
 

2        
 
 
 
 

3        
 
 
 
 

4        
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Appendix 7 – Levels of Authority 
  
Managerial levels at which suspension or capability action may be taken 
 
ACTION MANAGEMENT LEVEL 
 
Suspension  
Normally the Line Manager with the endorsement of an appropriate Director, Assistant 
Director, Divisional General Manager, Cluster Manager, equivalent level specialist manager 
or higher level of management. 
 
Written Warning  
Line Manager (or other manager hearing the case) 
 
Final Written Warning  
Line Manager (or other manager hearing the case) 
 
Dismissal 
Appropriate Assistant Director, Divisional General Manager, Cluster Manager, equivalent 
level specialist manager or higher level of management. 
 
APPEALS 
 
Written Warning 
One level above that of the manager who chaired the Disciplinary Hearing. 
 
Final Written Warning One level above that of the manager who chaired the Disciplinary 
Hearing except where the manager who chaired the Hearing was a Director in which case 
the Appeal Hearing will be chaired by an alternative Director. 
 
Dismissal 
Panel of two Directors or Non-Executive Directors of the Trust. 
 
Where the Chief Executive is the Dismissing Officer, the Panel should comprise two Trust 
Board Members one of whom will be the Chair of the Trust. 
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Appendix 8 – Appeals Procedure 

1 Lodging an Appeal 

1.1 All appeals must be lodged in writing to the Director of People and be received within 
10 working days of the date of the Hearing where the decision under appeal was 
notified unless a longer timeframe is agreed at the original Hearing.   
 
All appeals must also be copied to the manager who made the initial decision.  
 
In the exceptional circumstances where the outcome of a capability process is not 
given at the Hearing and is only notified in writing then the deadline shall be 10 
working days from the date of the letter/communication containing the outcome of the 
capability Hearing.   
 
The date by which the written notice of appeal must be lodged with the Director of 
Workforce and Organisational Development should be stated in the letter confirming 
the outcome of the capability Hearing. 
 

1.2 The written appeal must include a clear and detailed statement of the issues such 
as:-  

 Whether the procedure was followed correctly 

 Whether the action taken or outcome reached was fair and reasonable, e.g. in 
the case of capability, the level of sanction being applied against an individual 

 Whether the action taken or outcome reached was within the band of 
reasonable responses 

 
The written appeal should include the employee’s desired outcome.  
 

In cases where a final written warning has been issued and where there has 
been no improvement, insufficient improvement, failure to sustain 
improvement and/or where further breaches of standards have occurred, the 
employee may be dismissed. 

In cases where a formal investigation has been conducted and the capability 
procedure expedited due to the serious nature of the capability concern 
raised, where the evidence is such that, on the balance of probabilities it is 
proven that the employee cannot deliver their role to the required standards, 
the employee may be dismissed.  

Where the employee is dismissed in these circumstances, notice will be given 
in line with the terms and conditions of employment (contractual notice).  
Payment in lieu of notice may be ordered by the Chair.  Regardless of being 
dismissed, the employee will be entitled to payment of any outstanding annual 
leave accrued as at the date of the termination of their employment. 

 

2 Responding to an Appeal 
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2.1 The Director of Workforce and Organisational Development will acknowledge receipt 
of the appeal and will put in place arrangements for the appeal hearing to be held.  

2.2 All appeals lodged will be heard as soon as possible, ideally within 28 working days 
from the date that the appeal notification is received, unless an extension to this 
period is agreed by both parties. As far as reasonably practicable, appeals against 
dismissal will take precedence.  

 

3 Right to be accompanied  

3.1 The employee has the right to be accompanied by either a trade union representative 
or a workplace colleague at the appeal hearing.  

3.2 The manager who made the initial decision (the Trust’s representative at the appeal) 
may be accompanied by an HR Representative. 

4 Constitution of the Appeal Panel 

4.1 Appeals relating to a decision to dismiss will be heard by an appeal panel Chaired 
by an Executive Director or Non-Executive Director accompanied by a manager with 
the designated authority to dismiss e.g. a DGM, Community Services  Manager or 
equivalent level manager (see Appendix 7).  An HR Representative will also attend to 
provide procedural advice.  

4.2 In the case of the Chief Executive Officer being the dismissing manager the appeal 
panel should comprise of two Board members one of whom will be the Chair of the 
Trust. 

4.3 All other appeals will be heard by a manager more senior to the manager who made 
the initial decision.  The senior manager will act as Chair.  

 

5 Appeal Hearing Procedure 

All Appeal Hearings will be undertaken in accordance with the following process:- 

5.1 General provisions: 

Consideration should be given to the provision of an interpreter or facilitator if there 
are understanding or language difficulties on the part of the employee.  This person 
may need to attend in addition to the trade union representative or workplace 
colleague though ideally one person should carry out both roles. 

Provision should be made for any reasonable adjustments to accommodate the 
needs of a person with disabilities. 

The Trust may at its discretion choose to make a digital audio recording of the 
proceedings at the Hearing. Alternatively notes will be taken and this may require a 
note-taker to be present at the Hearing.   

5.2 Introductions: 

 The Chair of the Panel will:  

o introduce the panel and then ask the employee and management sides to 
introduce themselves  
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o confirm the Hearing is being held in accordance with the Trust’s Capability 
Policy appeals procedure 

o summarise the steps below 

o explain any housekeeping issues 

o check that both sides are in possession of all paperwork pertinent to the case 

o summarise the grounds of appeal to set the scene  

5.3 The Case in support of the Employee: 

o The employee or their representative shall put their appeal case to the Hearing 
Panel, in the presence of the Trust’s representative i.e. management side. The 
employee may call witnesses in support of their case. 

o The Trust’s representative shall have the opportunity to ask questions of the 
employee, their representative and any witnesses.   

o In circumstances where the Trust’s representative wishes to ask questions of 
any witnesses, these should be directed through the Chair of the Panel. This is 
to avoid the witness feeling harassed or intimidated by cross questioning. It is 
for the Chair of the Panel to decide whether questions can be allowed. 

o The Hearing Panel shall have the opportunity to ask questions of the employee, 
their representative and any witnesses. 

o The employee will have the opportunity to ask their witnesses further questions 
on any matter that has been raised in this stage of the hearing. 

o Witnesses for the case in support of the employee will be present only when 
required to be and shall withdraw immediately afterwards. However, if 
necessary, they must be readily available for recall until the Hearing is 
concluded. 

5.4 The Case in support of the Trust 

o The Trust’s representative will present the Trust’s management case to the 
Hearing Panel, in the presence of the employee and their representative, and 
may call witnesses. 

o The employee or their representative will have the opportunity to ask questions 
of the Trust’s representative and any witnesses they have called.  

o In circumstances where the employee and/or their representative wish to ask 
questions of any witnesses, these should be directed through the Chair of the 
Panel. This is to avoid the witness feeling harassed or intimidated by cross 
questioning. It is for the Chair of the Panel to decide whether questions can be 
allowed. 

o The Hearing Panel will have the opportunity to ask questions of the Trust’s 
representative and any witnesses. 

o The Trust’s representative will have the opportunity to ask their witness further 
questions on any matter that has been raised in this stage and the stage 
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above. 

o Witnesses for the case in support of the Trust will be present only when 
required to be and shall withdraw immediately afterwards. However, if 
necessary, they must be readily available for recall until the Hearing is 
concluded. 

5.6 Summing Up 

o The Trust’s representative will have the opportunity to sum up their case if they 
so wish. 

o The employee or their representative will have the opportunity to summarise 
their case or speak last. 

o Neither party may introduce any new evidence/information at this stage. 

5.7  Adjournments 

o Either side may request an adjournment during the appeal hearing and should 
do so if time is needed to gather thoughts or if things take an unexpected turn. 
Permission should be sought through the Chair who will give timescales for 
adjourning and reconvening. 

o The Hearing Panel may at their discretion adjourn the Hearing in order that 
further evidence may be produced by either party, or adjourn for any other 
reason. 

o During an adjournment, the employee, their representative, the Trust’s 
representative and all witness shall withdraw. 

5.8 Reaching a decision: 

o Nothing stated above will prevent the Hearing Panel from seeking amplification 
on any statement made or from asking questions to ascertain whether statements 
will be supported by evidence. 

o Where it is identified that insufficient evidence has been submitted to support the 
case, or that a decision cannot be made due to lack of material evidence, then 
the Hearing Panel have the right to suspend a decision until appropriate evidence 
is provided. In such circumstances, the hearing will be reconvened at the earliest 
opportunity or the final decision will be communicated in writing. 

o The Hearing Panel will deliberate in private only recalling both parties to clear 
points of uncertainty on evidence already given. If recall is necessary both 
parties shall return notwithstanding only one is concerned with the point giving 
rise to doubt. 
 

o Where possible decisions will be made on the day of the Hearing and will be 
communicated to both parties by recall. Where this is impractical the Hearing 
Panel has discretion to make alternative arrangements (e.g. re-convene at a 
later date or inform outcome by telephone, email or letter).  
 

o Written confirmation of a decision will normally be provided within 5 working days 
and no longer than 7 working days from the appeal hearing unless an alternative 



Capability Policy  
 

HR   
  Page 42 of 42 

agreed date is provided during the Hearing. 
 

o The employee will be advised that the outcome of the appeal marks the end of 
the internal consideration of the case. 

 

6 Possible Outcomes of appeal hearings: 

6.1 The potential outcomes of an Appeal Panel are: 

I. To fully overturn the initial management decision or sanction 

II. To fully uphold the initial management decision or sanction 

III. To uphold aspects of the management decision or sanction and 
overturn others 

IV. To recommend an alternative solution or outcome where all or part of a 
decision is overturned 

V. To downgrade the sanction in place e.g. dismissal to final written 
warning 

VI. To recommend further investigation and reconsideration of the initial 
decision 

VII. To recommend a new investigation  

 

In cases where a final written warning has been issued and where there has 
been no improvement, insufficient improvement, failure to sustain 
improvement and/or where further breaches of standards have occurred, the 
employee may be dismissed. 

In cases where a formal investigation has been conducted and the capability 
procedure expedited due to the serious nature of the capability concern 
raised, where the evidence is such that, on the balance of probabilities it is 
proven that the employee cannot deliver their role to the required standards, 
the employee may be dismissed.  

Where the employee is dismissed in these circumstances, notice will be given 
in line with the terms and conditions of employment (contractual notice).  
Payment in lieu of notice may be ordered by the Chair.  Regardless of being 
dismissed, the employee will be entitled to payment of any outstanding annual 
leave accrued as at the date of the termination of their employment. 

 

 


