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1. Purpose 

The purpose of this document is to detail the process to ensure the handling of 
clinical negligence, personal injury and other liability claims are managed effectively, 
i.e. that the organisation learns from these claims.  Implementation of the policy will: 

 

1.1. Implementation of this policy will ensure: 

 The Trust complies with National Health Resolution requirements. 

 The right payments are made to the right claimants. 
 

 Minimise the cost of litigation arising from clinical negligence, personal 
injury and other liability claims over time. 

 Initiate a series of improvements through effective claims handling 
 arrangements and the risk management programme, to reduce the 
incidents which give rise to claims. 

 Provide assurance to the Trust Board though Audit Committee to 
ensure that appropriate systems are in place for the handling of claims 
and that any learning from the events giving rise to those claims is 
appropriately disseminated. 

1.2. This Policy applies to the management of the following types of claim 
(See Section 4 for fuller details): 

 Clinical Negligence – covered by the NHSR’s Clinical Negligence 
Scheme for Trusts (CNST) 

 Employer Liability – this type of claim is as a result of an employee 
lodging a claim against the Trust for alleged damages caused whilst 
working i.e. as a result of an accident at work.  This is covered by the 
Liabilities to Third Parties Scheme (LTPS) 

 Public Liability – this type of claim is as a result of a member of the 
public lodging a claim against the Trust for alleged damages cause 
whilst visiting Trust premises i.e. patients, visitors and contractors.  
This is covered by the Liabilities to Third Parties Scheme (LTPS) as 
above. 

 Trust Property – this type of claim is as a result of loss or damage to 
Trust property which is managed by the Facilities Department.  This is 
covered by the Property Expenses Scheme (PES). 

1.3. Failure to comply with this policy could lead to disciplinary action. 

The Trust acknowledges that being involved in a case which is being 
investigated as a possible claim can be a stressful experience for all staff (see 
Supporting Staff involved in an incident, complaint or claim Policy ). 

https://resolution.nhs.uk/services/claims-management/clinical-claims/clinical-negligence-scheme-for-trusts/
https://resolution.nhs.uk/services/claims-management/clinical-claims/clinical-negligence-scheme-for-trusts/
https://resolution.nhs.uk/services/claims-management/non-clinical-claims/risk-pooling-schemes-for-trusts/
https://resolution.nhs.uk/services/claims-management/non-clinical-claims/risk-pooling-schemes-for-trusts/property-expenses-scheme/
http://ndht.ndevon.swest.nhs.uk/policies/?p=1133
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2. Definitions  

2.1. Claim 

Allegations of clinical negligence and/or a demand for compensation made 
following an adverse incident resulting in personal injury or any clinical 
incident which carries significant litigation risk for the Trust. 

2.2. Clinical Negligence Claims 

Allegations of clinical negligence and/ or a demand for compensation made 
following and adverse clinical incident resulting in a personal injury, or any 
clinical incident, which carries significant litigation risk to the Trust. 

Clinical negligence is defined as “a breach of duty of care by members of the 
health care professions employed by NHS bodies or by others consequent on 
decisions or judgements made by members of those professions acting in 
their professional capacity in the course of their employment, and which are 
admitted as negligent by the employer or are determined as such through the 
legal process” 

2.3. Employers Liability Claims (non-clinical) 

The Trust is under common law duty and a statutory duty to take reasonable care to 
provide competent staff, safe plant and equipment, safe premises and safe working 
systems.  The Trust may be liable to pay compensation to an employee for an injury 
or loss suffered as a result of a breach of their responsibilities. 

2.4. Public Liability Claims (non-clinical) 

Formal allegations from a member of the public or third party who has 
suffered a wrong or injury deemed to be under the Trust’s liability as a direct 
result of the Trust’s actions and services. 
 

2.5. The DATIX System 

The DATIX system is a risk management system used by the Trust to record 
information on the following modules: 
 

 Incidents 

 Risks 

 Complaints 

 Claims 

 Patient Advice and Liaison Service 
 

The Legal Claims Manager has sole access and management of the “Claims 
module within Datix. 
 

2.6.  Indemnity and Vicarious Liability 

The Northern Devon Healthcare Trust as an NHS body is legally liable for the 
negligent acts and omissions of their employees in the course of their NHS 
employment.  Under NHS indemnity, NHS bodies take direct responsibility for 
costs and damages arising from clinical negligence where they (as 



Management of Legal Claims Policy  
   
  

Page 6 of 24 
Governance Directorate 
   

employers) are vicariously liable for the acts and omissions of their health 
care professional staff. 
 
For work not covered in this way health care professionals may have a civil, 
or even, in extreme circumstances, criminal liability for their actions. (see 
Appendix B)       

3. Duties and Responsibilities  

3.1. Role of the Chief Executive and Board of Directors 

The Board of Directors will ensure that the NHSR reporting requirements are 
adhered to and will receive quarterly reports through the Audit and Assurance 
Committee regarding all claims from the Legal Claims Manager & Health & 
Safety Advisor.    

3.2. Role of the Medical Director 

The Medical Director has Executive responsibility for clinical negligence 
and personal injury issues and keeps the Board of Directors informed 
of major developments.   

In the event of a clinical negligence claim the Chief Nurse and/ or 
 Medical Director may be required to comment on care provided. 

3.3. Role of the Director of Finance  

The Director of Finance and Performance is responsible for the effective 
handling of claims under the Property Expenses Scheme for damage, loss or 
destruction of the Trust property or estate in line with managing the Trust’s 
“insurance” matters and is responsible for keeping the Board of Directors 
informed of major developments. Further responsibilities include: 

 Liaising with NHSR over the RPST and with any commercial companies. 

 Dealing with claims the Trust wishes to make against RPST and PES in 
respect of loss or damage to Trust property or estate. 

 Managing the Trust reserve in respect of Employer/Public liability claims. 

 Dealing with pure financial loss/compensation requests in line with the 
Trust’s Losses and Special Payments Policy and the NHSR’s Guidelines 
for clinical and non-clinical claim (ex-gratia payments) 

3.4.  Role of the Legal Claims Manager & Health & Safety Advisor 

The Legal Claims Manager has management responsibility for the 
conduct and control of all claims in accordance with the Claims 
Management Policy and the reporting procedures by: 

 Monitoring progress and outcomes of claims and provide confidential 
reports and/or feedback to relevant committees and personnel. 
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 Managing all personal injury claims in accordance with the Pre-action 
Protocol for Personal Injuries reporting guidelines for non-clinical claims 
(RPST) to NHSR (See Appendix A).   

 Undertaking and managing “site visits” to investigate all employer and 
public liability claims, gathering documentation relevant to these claims 
Management of the secure NHSR Extranet system to download and 
upload claims documentation for reporting, action and progression. 

 Providing help and support to all staff in relation to all claims 
management. 

 Alerting and liaising with Communications team for any potential risk of 
adverse Trust publicity. 

 Assisting the management of all clinical negligence claims against the 
Trust in liaison with Trust Solicitors in accordance with Pre-Action 
Protocol for the Resolution of Clinical Disputes (see Appendix A) 

 Assisting the support and management of all formal Trust Inquests in 
liaison with Trust Solicitors. 

 Ensuring that all risk management issues/remedial actions identified 
during the course of a claim are referred and reported appropriately for 
action.  Formal identified risk issues are managed in line with the Trust’s 
risk management process through entry to the Corporate Risk Register. 

 Liaise with Counter Fraud Specialist, refer potential cases for fraudulent 
activity and work closely with the Fraud team throughout their 
investigations. 

 Liaise with third party Insurance companies to manage and deal with any 
claims to recover costs in respect of loss or damage to the Trust property 
or Estate  that is considered outside the Property Expenses Scheme 
(PES). 

 Communication with relevant Stakeholders. 

3.5. Role of the Clinical and Non-Clinical Specialist Advisors 

Clinical Specialist Advisors will be used when a third party review is required 
or when an expert opinion is needed through robust and authorised 
procedures. 

3.6.  Role of Divisional Managers & Governance Leads 

Divisional Managers and Governance Leads are responsible for: 

 Ensuring staff are supported appropriately during the claim process.  
Where staff have been adversely affected, Managers must follow the 
Trust’s policy for Supporting Staff involved in an incident, complaint or 
claim Policy. 
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 Ensuring that untoward occurrences are reported in line with the Trust’s 
Incident Reporting Policy and the Investigations policy Ensuring all 
identified risk management issues pertaining to their service during the 
course of a claim are actioned appropriately and in accordance with the 
Trust’s risk management process/Policy. 

 Ensuring those identified risk management issues, trends and lessons 
learned during and following the outcome of a claim are managed 
appropriately and provided for learning through wider Governance days. 

3.7.    Role of All Staff involved in claims 

                      All staff are required to: 

 Comply with relevant aspects of this policy as staff may, in the event of 
a claim, be called upon to make a statement.  Occasionally they will be 
required to meet with Trust Solicitors and, on occasions, be required to 
attend court.   

 Alert the Legal Claims Manager to matters which may lead to a claim 
whether clinical negligence, employer/public liability or Inquest. 

 Alerting the Legal Claims Manager immediately should they receive a 
request for medical records addressed to their department or them 
personally indicating a possible claim in relation to NHS work. 

 Report untoward occurrences in accordance with the Trust’s Incident 
Reporting Policy and Serious Incidents Requiring Investigation Policy 
thus facilitating an early investigation that may give rise to a claim or 
identification of risk management issues 

 Fully co-operate in the investigation of any claim by providing 
comments, statements as requested.  This also applies to current and 
ex-employees.  All NHS employees are covered by the NHS Indemnity 
where they were acting the course of their NHS employment at the time 
of the incident (see Appendix B). 

 Forward all documentation and/or alert any issues in a timely fashion to 
meet legal deadlines including requests for medical records where it is 
intimated there may be a possible claim against Trust, to the Legal 
Claims Manager and/or Trust Solicitors. 

 Keep any privileged documents filed separately from the medical 
records.  Privileged documents are those produced in contemplation or 
litigation and will include correspondence with the Legal teams during 
the claims investigation. 

 Ensure safe keeping of any physical evidence which may be required 
for the investigation of a claim i.e. foetal scans, CTG traces, archived 
documents (i.e. Policies, protocols, file notes) and photographs. 

 Management of any highlighted risks in relation to a claim. 
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3.8. Role of the Access to Records Team 
 
Referring immediately (via scanned emails) all requests for medical records 
where there is indication of a possible claim in relation to NHS care and 
treatment. 

Ensure 2 sets of healthcare notes are copied and provided to the Legal Claims 
Manager in a timely manner to ensure compliance for disclosure within 1 calendar 
month under General Data Protection Regulations (GDPR) 

Where the copying process is considered a complex request, immediate 
notification to be made the Legal Claims Manager to ensure a justified and 
reasonable extension is applied to the Claimants Solicitors. 

3.9. Role of the Trust Solicitors (North and East Devon Legal Services) 

Trust Solicitors, Legal Claims Handlers and Legal Support Team are responsible 
for managing all the Trust’s clinical negligence claims whether brought by 
Solicitors or by Litigants in Person (i.e. people acting without the representation of 
Solicitors).   

The Trust Solicitors: 

 Adhere to legislative requirements and timescales set out in the Pre-
action Protocol for the Resolution of Clinical Disputes and the Pre-action 
Protocol for Personal Injury Claims (Appendix A) which outlines their 
responsibilities under the CNST Reporting Guidelines. 

 Comply with the Law Society’s Continuing Professional Development 
requirements to ensure the Legal Claims Handlers and rest of the legal 
team receive supervision, departmental training and advice. 

 Ensure any identified risk management issues are actioned during the 
course of the claim and any remaining issues are highlighted to the Trust 
for action. 

 Manage all clinical negligence claims up to a delegated authority of 
damages of up to £25,000 (or higher if approved).  This includes an 
authority to settle.   

 Monitor progress and provide periodic updates to the Legal Claims 
Manager. 

Those claims with potential damages of over £25,000, approval to admit 
liability, negotiate settlements, proceed to trial, settle Claimant’s costs etc will 
be required from the NHSR. 

The NHSR will instruct a panel firm of Solicitors for any claims that are likely 
to be higher than the £25,000 delegated authority. 
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3.10. Role of the Trust’s nominated Panel Solicitors 

Once the preliminary analysis has been conducted, significant and high value 
claims which exceed the Trust’s Solicitors’ delegated authority will be handled 
by panel solicitors for further legal conduct, this will normally be in agreement 
with the Trust.  If a claim forms part of a group action, this may require a 
dedicated team from a firm of panel solicitors not known to the Trust, as set 
out in the NHS Litigation Authority’s guidelines. 

3.11. Role of the Audit Committee 

The Audit Committee has overarching responsibility for governing claims 
management and has discharged the analysis of claims and monitoring of 
organisational learning to the Learning from Patient Experience Group. 

The Audit and Assurance Committee’s role is to review the establishment and 
maintenance of an effective system of internal control and risk management 
to receive reports and assurance to the Trust Board.                                   

4. NHS Resolution: 

NHS Resolution are a not-for-profit part of the NHS.  They handle negligence claims 
on behalf of the NHS under a number of different schemes. 

4.1. Clinical Negligence Scheme for Trusts (CNST) 

The Clinical Negligence Scheme for Trusts handles all clinical negligence 
claims against member NHS bodies where the incident in question took place 
on or after 1 April 1995 (or when the body joined the scheme, if that is later).  
Although membership of the scheme is voluntary, all NHS Trusts (including 
Foundation Trusts) and Primary Care Trusts (PCTs) in England currently 
belong to the scheme.   
 
The costs of the scheme are met by membership contributions. 
 

4.2. Existing Liability Scheme (ELS) 

This covers clinical negligence claims arising out of incidents which occurred 
before April 1995. 

 

4.3. Ex-RHAs Scheme 

This is a relatively small scheme covering clinical claims made against the 
former Regional Health Authorities, which were abolished in 1996. Like the 
ELS it is centrally funded by the Department of Health. It differs from the 
NHSR’s other schemes in that the NHSR is the legal defendant in any action. 

4.4. Risk Pooling Scheme for Trusts (RPST) 

HSC (1999) 021 issued in February 1999 introduced a new non-clinical risk 
pooling scheme to be run by the NHS Litigation Authority – the main scheme 
comprises of two separate schemes. 

Under this collective Pooling scheme are the following schemes: 
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4.4.1 Liabilities to Third Parties Scheme (LTPS) 
 

 Employer Liability Claims (see 2.3) 

 Public Liability Claims (see 2.4) 

                            4.4.2 Property Expenses Scheme (PES) 

A scheme relating to any expenses incurred from any loss or damage 
to property which the original loss occurred on or after 1 April 1999. 

4.5. Early Notification Scheme  

The Early Notification Scheme came into effect from 1 April 2017 our members were 
required to report to us within 30 days all maternity incidents of potentially severe 
brain injury (in line with the criteria used by the Each Baby Counts programme of the 
Royal College of Obstetricians and Gynaecologists), namely all babies born at term 
(≥37 completed weeks of gestation), following labour, that had a potentially severe 
brain injury diagnosed in the first seven days of life. These are any babies that fall 
into the categories: 

Was diagnosed with grade III hypoxic ischaemic encephalopathy (HIE) or 

Was therapeutically cooled (active cooling only) or 

Had decreased central tone AND was comatose AND had seizures of any kind 

The Trust’s Legal Claims Manager should be informed by clinical teams within 14 
days that a notifiable severe brain injury incident has occurred. The trust legal 
services department should then report the incident to us within 30 days of the 
incident. 

This early sight allows us to provide support to trusts and families and begin our own 
investigations at a much earlier stage. 

The Early Notification scheme is a flagship for our strategic approach, bringing 
together all four strategic aims and providing holistic service to our members, using 
expertise from across the organisation. 

5. Inquests 

5.1. All Inquests are managed by Trust Solicitors with support provided by the Trust’s 
Legal Claims Manager.   

5.2. A separate Standing Operating Procedure is available for the management of 
Inquests.  https://www.northdevonhealth.nhs.uk/wp- 
content/uploads/2016/10/Managing-Inquests-SOP-v3.0-Sept16.pdf 

https://resolution.nhs.uk/services/claims-management/clinical-claims/clinical-negligence-scheme-for-trusts/early-notification/
https://www.northdevonhealth.nhs.uk/wp-
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6. Third Party Claims – Non-Clinical  

6.1. Claims may be made against the Trust which do not come within the NHS Resolution 
Scheme e.g. third party claims for pure financial loss such as replacement or repair 
against third party insurance. 

6.2. Where there is evidence of other Trusts, individuals or external agencies being 
involved in a claim then that divisional team should be involved in any investigation 
that may take place and any findings or recommendations be shared with the 
Trust/agency 

6.3. The Legal Claims Manager is responsible for informing NHS Resolution of the 
possibility of additional parties/joint defendants  when reporting the claim (if 
applicable) or as soon as they are identified and they are also responsible for 
informing all additional parties/joint defendants.  The Legal Claims Manager and the 
Trust’s Finance Department are responsible for counter-claiming via third party any 
losses requiring reclaim of financial loss and/or costs involved. 

7. Fraud Awareness – Unjustified claims 

7.1. Government concerns regarding the increase in the number of fraudulent and grossly 
exaggerated personal injury claims and the effect that this has on public authority 
resources has encouraged action to be taken to deter dishonesty behaviour and give 
greater incentive to defendants (the Trust) and their insurers (the NHSR) to 
investigate and challenge dubious claims for compensation. 

7.2. To combat the risk of fraud and in accordance with NHS Resolution counter fraud 
processes, all personal injury claims are subject to a formal claim validation process. 
The Legal Claims Manager will identify whether this validation process  has resulted 
in the risk of fraud being identified of which is reported to NHSR with accompanying 
evidence. 

7.3. Where claims meet the positive criteria under the NHSR formal claim validation 
process, they are triaged for specialist fraud handling which may include the early 
instructions to Panel Solicitors. 

7.4. The Trust’s Legal Claims Manager regularly communicates and liaise with the Trust’s 
Counter Fraud Specialist to consider referring  those claims which show indication of 
potential fraudulent activities. 

8. Who can make a claim? 

8.1. The Trust, as an employer is vicariously liable for any tort committed by an employee 
in the course of his or her employment.  The Trust has a duty of care in law, and a 
claim can be made if that duty is breached and if the claimant has suffered an injury, 
provided that breach has caused the injury. 

8.2. Any patient, member of staff or the public or their personal representative in the case 
of death, who has suffered an injury or loss in accordance with the above definition, 
has the right to make a claim for damages.  
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9. Limitation 

9.1. A claim must be made within 3 years (called the limitation period).  The limitation 
period starts either from the date of: 

 Treatment, OR 

 Knowledge, which is when a claimant has realised that they have 
suffered an injury. 

9.2.  It is always safer to assume that the 3 year time limit runs from the date of the 
treatment that caused injury unless a solicitor advises otherwise. 

9.3. In the case of children, the 3 year limit does not start until their 18th birthday.  This 
means that a child who was injured when they were born would have until they were 
21 years old to take legal action, but they do not have to wait until then.  Before they 
are 18 years old, a parent or other person to them can make a claim on their behalf, 
acting as their “Litigation Friend”. 

9.4. When defending a claim the timescales and procedures for the exchange of 
information with other parties relating to the period within which a claim should be 
brought are known as the “limitation” period and described further in Appendix C. 

10. Communication with Relevant Stakeholders 

10.1. The Legal Claims Manager ensures that there are relevant communications with the 
various stakeholders.  This includes giving and receiving instructions, updates, 
direction and advice to and from the following bodies: 

 NHS Resolution – clinical negligence and non-clinical claims. 

 Panel Solicitors (who are instructed by NHS Resolution) 

 Claimant and Defendant Solicitors 

 North and East Devon Legal Services – to include clinical negligence 
claims and inquests. 

 Care and Quality Commission (CQC). 

 Health and Safety Executive 

 HM Coroner for Exeter and Greater Devon which falls under Devon 
County Council. 

 Mental Health and Learning Disability Services which falls under the 
Devon Partnership NHS Trust (including wards and Units located on 
North Devon District Hospital site and Centres within the community). 
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11. Apologies and Explanations (Saying Sorry)  

11.1. Saying sorry when things go wrong is vital for the patient, their families and carers, 
as well as to support learning and improve safety. Of those that have suffered harm 
as a result of their healthcare, 50% wanted an apology and explanation. Patients, 
their families and carers should receive a meaningful apology – one that is a sincere 
expression of sorrow or regret for the harm that has occurred. 

NHSR have always encouraged Trusts to issue a verbal apology to patients as soon 
as staff are aware that an incident has occurred. A written apology, which clearly 
states the healthcare organisation is sorry for the suffering and distress resulting from 
the incident, must also be given.   

Saying sorry is not an admission of legal liability; it is the right thing to do. Healthcare 
professionals should explain that new information may emerge as an investigation is 
undertaken, and that patients, their families and carers will be kept up to date with 
the progress of an investigation. 

11.2. It is important that all healthcare organisations create an environment in which 
members of staff are encouraged to report patient safety incidents. Staff should feel 
supported throughout the investigation process because they too may have been 
traumatised by being involved.    

12. Duty of Candour 

12.1. The Duty of Candour is a legal duty on hospital, community and mental health trusts 
to inform and apologise to patients if there have been mistakes in their care that have 
led to significant harm. 

12.2. Duty of Candour aims to help patients receive accurate, truthful information from 
health providers. Under Duty of Candour staff should apologise when an incident 
occurs For more information see the Trust’s Duty of Candour Policy.  

12.3. For those identified cases under the Early Notification Scheme advice is provided by 
the Legal Claims Manager in relation to duty of candour for NHSR involvement. 

13. Support for Staff 

13.1. The receipt of a claim can be an upsetting experience for any member of staff.  As a 
Trust, we are committed to ensuring that all staff are supported during the claims 
process: 

 The Trust will seek to ensure fairness, openness and impartiality 
during claims investigations. 

 As a Trust we always seek to accept where something has gone 
wrong and apologise for it. 

 Equally, if it is felt that the claim is unfounded or incorrect, the Trust 
will fully support staff and the service or services questioned. 

13.2. Managers should discuss with staff options for support (e.g. Ward/ Team Manager, 
clinical supervisor, manager, occupational health, defence unions).  The Trust has a 
Supporting Staff involved in an incident, complaint or claim Policy which is available 
on the Trust’s Intranet site. 

https://resolution.nhs.uk/wp-content/uploads/2017/04/NHS-Resolution-Saying-Sorry-2017.pdf
https://www.cqc.org.uk/guidance-providers/regulations-enforcement/regulation-20-duty-candour
https://www.northdevonhealth.nhs.uk/2017/04/duty-of-candour-policy/
http://ndht.ndevon.swest.nhs.uk/supporting-staff-involved-in-an-incident-complaint-or-claim/
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13.3. Trust Solicitors and the Legal Claims Manager are available over the telephone for 
advice and will attend individual meetings upon request from both parties. 

13.4. NHSR provide a range of guidance and supportive documentation to assist staff 
should they be involved in a claim.  Please follow the below links to access this: 

 Being a Witness in a Clinical Negligence case  https://resolution.nhs.uk/wp-
content/uploads/2017/11/GN-2-Being-a-Witness-Clinical-revised.pdf  

 Giving Evidence in Court  https://resolution.nhs.uk/wp-content/uploads/2018/09/GN-
1-Giving-evidence-in-court.pdf  

 Guidance for Healthcare Practitioners https://resolution.nhs.uk/services/claims-
management/guidance-for-healthcare-practitioners/  

 Being a Witness in a Non Clinical Claim https://resolution.nhs.uk/wp-
content/uploads/2017/11/GN-3-Being-a-Witness-Non-Clinical-revised.pdf  

14. Complaints and Incidents  

14.1. Where a complaint or incident includes or is followed by allegations of clinical 
negligence and/or a demand for compensation or is identified as carrying a 
significant litigation risk, the Customer Relations team will liaise with the Trust’s Legal 
Claims Manager and Trust Solicitors in order to prepare a preliminary analysis and 
the Trust Solicitor and/or Legal Claims Manager will report the matter to NHSR if it 
falls within the reporting guidelines. 

14.2. The DATIX risk management database system is cross referenced on receipt of a 
claim to check whether there are any linked complaints or incidents. 

15. External Agencies 

15.1. The Trust’s Incident Reporting Policy and the Investigations policy provides 
information regarding responsibilities for informing/involving external agencies after 
the occurrence of an adverse event. 

15.2. During the course of claims investigation, it may also become evident that the 
involvement of other agencies is necessary and if so this will be determined and 
undertaken by the necessary disciplines.   

15.3. Examples of external agencies are: 

The Police 
The Coroner 
Professional Regulatory Bodies 
National Clinical Assessment Authority 
National Patient Safety Agency 
Medical Devices and Healthcare Products Regulatory Agency 
Health & Safety Executive 

https://resolution.nhs.uk/wp-content/uploads/2017/11/GN-2-Being-a-Witness-Clinical-revised.pdf
https://resolution.nhs.uk/wp-content/uploads/2017/11/GN-2-Being-a-Witness-Clinical-revised.pdf
https://resolution.nhs.uk/wp-content/uploads/2018/09/GN-1-Giving-evidence-in-court.pdf
https://resolution.nhs.uk/wp-content/uploads/2018/09/GN-1-Giving-evidence-in-court.pdf
https://resolution.nhs.uk/services/claims-management/guidance-for-healthcare-practitioners/
https://resolution.nhs.uk/services/claims-management/guidance-for-healthcare-practitioners/
https://resolution.nhs.uk/wp-content/uploads/2017/11/GN-3-Being-a-Witness-Non-Clinical-revised.pdf
https://resolution.nhs.uk/wp-content/uploads/2017/11/GN-3-Being-a-Witness-Non-Clinical-revised.pdf
https://www.northdevonhealth.nhs.uk/2017/11/incident-reporting-management-policy/
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16. Claims Data Collection and Analysis 

16.1. The Trust is committed to learn and make changes to practice and improve services 
and safety as a result of claims.  The Trust’s systematic approach to encourage 
learning and promote improvements in practice based on individual and aggregated 
analysis of claims is a key aspect of the Risk Management Strategy and the Trust’s 
Clinical Risk Management Standards. 

16.2. All claims managed by the Legal Claims Manager and Trust Solicitors will be inputted 
into the DATIX risk management database.  Where the claim was preceded by a 
complaint, incident, claim or Inquest, will be linked accordingly. 

16.3. The Trust is committed to learning from incidents, complaints and claims through the 
analysis of data and identification of trends.  All learning identified through the claims 
process is referred to either the individual, team or divisional Governance Lead. 

16.4. Organisational learning outcomes will be communicated through the directorate 
Governance process and cascaded down in order for system change to be 
implemented at the appropriate level.  During the course of the legal investigation 
process, when a breach of duty is identified, this will be notified to the appropriate 
Governance Lead for discussion and action planning where necessary and recorded 
within the Investigation file within the Claims module on the DATIX system. 

16.5. The Legal Claims Manager will share the annual Trust Claims Scorecard produced 
by NHSR within the respective Quarterly report to Audit Committee.  

17. Monitoring and Auditing Compliance with the Effectiveness of the Managing 
Legal Claims Policy 

17.1. Standards / Key Performance Indicators 

Key Performance Indicators include: 

 Reduction in the number of claims and injury to NHS patients, staff and 
visitors of similar nature because of changes in practice as a result of 
organisational learning. 

 Improved patient experience measured through a reduction in Complaints 
and Claims. 

 Reduced financial compensation paid out due to changes and actions 
taken following organisational learning and management of identified 
risks. 

 100% compliance with timescales 

 

17.2. Process for Monitoring Compliance and Effectiveness 

The process to monitor the standard key performance indicators (above) include: 

 Collation and reporting full claims data to the Audit and Assurance 
Committee on a quarterly basis. 

 Collation and reporting of all linked processes in complaints and claims 
to Audit & Assurance Committee 

 Collation and reporting of all compensation payments with lessons 
learned and prevention of recurrences data. 
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 Collation and reporting closed claims to Audit and Assurance 
Committee within these reports it will detail non-clinical claims links 
through the Trust’s losses register demonstrating those claims paid 
under the Trust’s non-clinical excesses. 

 Compliance to timescales is monitored through an audit form within 
each case file. 

 Corporate Governance (Compliance) key performance indicators (KPIs) 
feed into the Commercial Services division for compliance to the 
divisional KPIs through the Trust’s Performance Management team. 

Periodically but no less than every four years, an audit of Trust compliance with NHS 
Regulation standards will be conducted.  This may be completed by Internal Audit or 
Corporate Governance staff.  The outcome of the audit will be presented to the Audit 
Committee.  Any deficits found will be subject to an action plan and monitored 
through the aforementioned committees. 

Services provided by the Trust Solicitors are in accordance with a formal Service 
Legal Agreement which will be subject to annual review.  The Service Level 
Agreement states monitoring arrangements and responsibilities for compliance. 

17.3. Monitoring Arrangements 

Compliance of this policy against all minimum requirements in the Trust’s Clinical 
Risk Management Standards will be monitored on a case by case basis evidenced 
through quarterly reports.   

17.4. Responsibility 

The Legal Claims Manager will be responsible for monitoring key performance 
indicators reporting to the Head of Governance. 

17.5. Methodology 

The Legal Claims Manager will use standard audit and spreadsheets using key 
performance indicators to monitor compliance with national guidance and legislation 
such as: 

 Pre-Action Protocol for the resolution of clinical disputes. 

 Pre-Action Protocol for Personal Injury Claims. 

 Trust Policies and Procedures. 
 

17.6. Reporting Arrangements 

The result of the audit will be reviewed by the Investigations Team as and when 
audits are undertaken or required. 

The Compliance team will develop an action plan to improve compliance and ensure 
improvements in performance occur.  Action plans will be implemented by the Legal 
Claims Manager & Health & Safety Advisor to ensure learning takes place. 

The Compliance team will monitor progress of the action plan on a monthly basis and 
exceptions will be reported via this Team to the Audit Committee. Identified risks 
related to non-compliance with this policy will be registered on the Trust Risk 
Register. 
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19. Associated Documentation  

 Raising Concerns and Complaints Policy 

 Risk Management Policy  

 Supporting Staff involved in an incident, complaint or claim Policy  

20. Quality Impact Assessment  

Table 1: Equality impact Assessment 

Group 
Positive 
Impact 

Negative 
Impact 

No 
Impact 

Comment 

Age   X  

Disability   X  

Gender   X  

Gender Reassignment   X  

Human Rights (rights 
to privacy, dignity, 
liberty and non-
degrading treatment) 

  X  

Marriage and civil 
partnership 

  X  

http://www.nhsa.com/
https://resolution.nhs.uk/services/claims-management/information-for-members/
https://resolution.nhs.uk/services/claims-management/information-for-members/
http://www.nhsla.com/
http://www.nhsla.com/
https://resolution.nhs.uk/wp-content/uploads/2018/09/CNST-Rules.pdf
https://resolution.nhs.uk/wp-content/uploads/2018/09/CNST-Rules.pdf
http://www.npsa.nhs.uk/
https://resolution.nhs.uk/services/claims-management/clinical-claims/clinical-negligence-scheme-for-trusts/early-notification/
https://resolution.nhs.uk/services/claims-management/clinical-claims/clinical-negligence-scheme-for-trusts/early-notification/
http://www.nhsla.com/
https://www.northdevonhealth.nhs.uk/2012/04/raising-concerns-and-complaints-policy/
http://ndht.ndevon.swest.nhs.uk/policies/?p=346
http://ndht.ndevon.swest.nhs.uk/policies/?p=1133
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Pregnancy   X  

Maternity and 
Breastfeeding 

  X  

Race (ethnic origin)   X  

Religion (or belief)   X  

Sexual Orientation   x  
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21. Appendix A : Updated Pre-action Protocol for the 
resolution of clinical disputes, Published 6 April 2015 

 
The Master of the Rolls has formally signed off an updated version of the Protocol that has 
come into immediate effect. 
 
While reiterating changes that came into effect in 2010 (most notably extending the time 
period for service of Letters of Response from 3 to 4 months after receipt of the Letter of 
Claim), it also makes a number of key changes that you need to be aware of: 
 
1. Litigants in Person 
 
A copy of the protocol should be sent to anyone acting as a Litigant in Person at the earliest 
possible opportunity (para 1.8). 
 
2. Early engagement of indemnifier 
 
Under the specific objectives as set out at para 2.2, healthcare providers are encouraged to 
involve NHS Resolution (formerly the NHS Litigation Authority) or  their defence 
organisation/insurer as appropriate. This is important given the  provision for claimants to 
serve a Letter of Notification (see below). 
 
3. Early encouragement of resolution/narrowing of issues 
 
Also under para 2.2, healthcare providers are encouraged to identify cases where an 
investigation is required and to carry out that investigation promptly (in light of the 
introduction of the statutory Duty of Candour it may well be that preliminary 
 
4. Letters of Notification 
 
While not compulsory, claimants may well send an initial Letter of Notification (see para 
3.10). The purpose of this letter is to advise the Healthcare provider that a Letter of Claim is 
likely to be sent because it is believed that there is a case for the healthcare provider to 
answer. 
 
This is a key change in the protocol and is designed to prompt early investigation and 
encourage early admissions where appropriate. 
 
The claimant should send the LoN not only to the Healthcare provider but also to NHS 
Resolution, or where appropriate and known, the relevant MDO or indemnity provider. 
Healthcare providers are requested, on receipt of the LoN (at para 3.12.1) to acknowledge 
receipt within 14 days and identify to whom any subsequent Letter of Claim should be sent, 
to consider what investigations need to be commenced and what information could be 
passed to the claimant, which might help narrow the issues in dispute (this could potentially 
include SUI reports or comment on any misunderstanding by the claimant that arises in the 
LoN). 
 
It should also provide the opportunity to ask the claimant whether or not independent expert 
evidence has been obtained and in what specialty and from whom. An invitation should be 
extended to disclose any report/s obtained, even if on a without prejudice basis.  NHS 
Resolution or other relevant MDO/insurer should be sent a copy of the LoN.  At para 3.12.2, 
the protocol states that a Court may question any request by a defendant for an extension of 
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time limits (for example when preparing a Defence) if the LoN did not prompt an initial 
investigation. Therefore, it is important that any LoN is acted upon once received. 
 
5. Letters of Claim and Response 
 
The same timeframes for service of the response apply (i.e. within 4 months of receipt of the 
Letter of Claim). 
 
Para 3.16 lists the items a Letter of Claim should contain, and any Letter of Claim that is 
received that does not contain this information should be met with an acknowledgment letter 
from you asking the claimant to comply with the protocol and Updated Pre-action Protocol 
for the resolution of clinical disputes Published 6 April 2015 
 
6. Proceedings should not be issued until four months from service of the Letter of 
Claim. 
 
If this is not possible because of limitation issues, then the parties should agree a stay so 
that the protocol can be complied with. 
 
7. Early offer to settle 
 
If the claimant makes an early offer to settle, then this should be accompanied by a medical 
report and copies of documents that support any claim for special damages. An exception to 
this would be if the injury had fully resolved in what would be a lower value case. 
 
8. Letter of Response 
 
This should continue to be served within 4 months of receipt of the Letter of Claim. If 
admissions are made, it should be stated whether these are intended to be binding in any 
subsequent proceedings.  Any dispute in the facts as alleged by the claimant should be set 
out.  It should be indicated whether the LoR has been written with the benefit of independent 
expert evidence and if so, in what specialty. 
 
Where appropriate, it should also indicate whether there are any other potential defendants. 
Importantly, where an extension of time for service of the Letter of Response is requested, a 
request should be made as soon as the defendant becomes aware of the need for one. The 
reason/s for requiring an extension needs to be set out. Claimants are requested to adopt "a 
reasonable approach to any request for an extension of time" for service of the Letter of 
Response. 
 
9. Stocktake 
 
If liability is repudiated then both parties are asked to review their positions before 
proceedings are issued. They should seek to agree a chronology of events and identify the 
issues/facts that remain in dispute. Agreement on necessary procedural directions for 
efficient case management should also be considered.  The aim of the revised Protocol is to 
encourage even greater co-operation at an early stage, promote early and effective 
investigation of the issues in dispute and to seek resolution before costly court proceedings 
are commenced. 
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22. Appendix B : NHS Indemnity 

 

The NHS Executive issued updated guidelines on ‘NHS Indemnity – arrangements for 
handling clinical negligence claims against NHS staff’ under HSG(96)48 on 8 November 
1996. 

 

This guidance is still current and confirms that all NHS staff are covered under NHS 
indemnity for harm caused by any acts or omissions whilst carrying out their NHS work. 

 

The guidance states that for those covered under NHS Indemnity the NHS body (now the 
NHS Litigation Authority) should accept full financial liability where negligent harm has 
occurred and should not seek to recover their costs from the health care professional 
involved. 

 

If staff are to benefit from the protection offered by NHS Indemnity it is fair that in return they 
co-operate fully with the claims management process. 

 

A very useful document is included with the guidance which includes Questions and 
Answers on various indemnity issues.  The full text is available on line in the Documents 
section of the NHS Litigation Authority website at www.NHSR.co.uk  under 
publications/claims publications/NHS Indemnity.  A snapshot of this guidance is detailed 
below. 
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23. Appendix C : Limitation 

LIMITATION 

 
Currently the Limitation Act 1980 is the key legislation which applies.  This legislation 
seeks to strike a balance between the competing interests of Claimants and 
Defendants.  It seeks to avoid the litigation of claims which are too old and where the 
evidence may no longer be available whilst still allowing actions to proceed where the 
strict application of time limits would result in unfairness to the Claimant. 

 
In practice the commencement of a claim means the ‘issue’ of the Claim Form by the 
Court.  For personal injury and clinical negligence claims the Claimant should issue 
their Claim Form through the Court within a period of 3 years of the date of incident 
which allegedly caused them harm or within 3 years of their ‘date of knowledge’ if 
this can be proven to be later. 

 
The exceptions to this are: 
i) children – their 3 year period does not commence until they reach the age of 

majority at 18 years i.e. their primary limitation period expires at age 21. 
 
ii) people under a ‘disability’, i.e. ‘of unsound mind’ who are incapable of 

managing their own affairs.  Such people may bring an action at any time 
whilst they remain under a disability.  In view of their on-going disability the 
claim is usually brought on their behalf by a ‘Litigation Friend’. 

 

For claims for deceased patients being brought by their Personal Representative 
under the Law Reform (miscellaneous provisions) Act 1934 or the Fatal Accidents 
Act 1976 – the following applies:  

 
If the person injured dies before the expiration of the 3 year period, the period 
applicable, as respects the cause of action surviving for the benefit of his estate by 
virtue of S.1 of the Law Reform (Miscellaneous Provisions) Act 1934, shall be 3 years 
from the date of death or the date of the personal representative’s knowledge, 
whichever is the later. 
 
The  time limit for bringing an action on behalf of dependants under the Fatal 
Accidents Act 1976 for bereavement damages or a dependency claim is 3 years from 
the date of death or from the date of knowledge of the person for whose benefit the 
action is brought, whichever is later. 
 
However, an action for bereavement/dependency under the Fatal Accidents Act 1976 
shall not be brought if the death occurred when the person injured could no longer 
maintain an action to recover damages in respect of the injury (Limitation Act 1980  
S.12 (1)). 

 
Date of knowledge is when the claimant first had knowledge that the damage was 
significant and attributable in whole or part to the act or omissions of the Defendant. 
 
Significant case law in recent years has led to the concepts of actual and 
constructive date of knowledge – i.e. when did the Claimant first obtain knowledge 
and when should they have first obtained knowledge. 
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The Court’s discretion to disapply the Limitation Period 
 

Even though the Defendant may seek to put up a ‘limitation’ defence – the court has 
the discretion to disapply the limitation period under Section 33 of the Limitation Act.  

  
Before doing so the Court will consider the facts of the case, the reasons for the 
delay etc and whether or not the Defendant will be prejudiced if the action goes 
ahead.  

 


